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Historical Perspective and E
Conceptual Understanding of
Beneficial Interest/Ownership

Entities such as companies, trusts, foundations, = That necessity formally introduced the concept
partnerships, and other types of legal persons of identifying ultimate beneficial ownership.
and arrangements conduct a wide variety of
commercial activities. While they play an
essential role in the economy, their unique legal
structure also makes them amenable to be used
in complex transactions designed to conceal the
actual owner and reason for doing the particular
transaction. These entities were being used (or
misused) as a vehicle for various illicit purposes
like money laundering, tax evasion, insider
dealing, terrorist funding, etc.

In India, the regulators, in their commitment
before global forums, have been tightening the
rules pertaining to the identification of beneficial
owners. This article covers an overview of
beneficial ownership and intends to increase its
awareness.

In the wake of increased misuse of these entities
as vehicles to attain illegal objectives, there was
a growing need to address this concern globally.
It was felt that misuse could be significantly
contained if information regarding both the legal
owner and the beneficial owner, the source of
the entity’s assets, and its activities becomes
available to the authorities in a timely manner.
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Historical Perspective

The world-historical emergence of the concept of addressing an ultimate beneficial ownership issue is as

follows:
¢ IACC, EU,
G20, and
FAFT all
indicate the
FAFT (Financial United Nations intentions to
Action Taskforce) committee raises . strengthen
First recommendation the issue of World Bank beneficial
of the beneficial financial crime in guidance delivered ownership
ownership relation to UBO on UBO transparency.
[ ]
1990 2000 2009 2014 2015 2016 2017
®
G7/0ECD G7 tasks OECD G20 (G20 creates G20 reaffirms the FAFT
with developing UBO a list of UBO commitment by
initiatives. principles) holding the First Global

In the Indian corporate world, the historical timeline
of the origin of the concept of beneficial ownership is
as follows:

It dates back to the Companies Act 1956, which was
introduced through the Companies Amendment Act
(1974)" read with the Companies (Declaration of
Beneficial Interest in Shares) Rules, 1975; the
reference to the terms beneficial interest and
beneficial owner was brought under Section 187C
and Section 187D. Later on, these Sections were
abolished by the Companies (Amendment) Act, 2000.
However, the definition of beneficial interest and
ownership was not introduced till the onset of the
Companies Act 2013, wherein it was eventually
introduced through the Companies (Amendment) Act
2017.

The Prevention of Money-laundering Act, 2002, as
amended (the PML Act), defines the “beneficial
owner” as an individual who ultimately owns or
controls a person who is engaged in a financial
transaction or activity with a reporting entity (i.e.,
banking company, financial institution, intermediary
or a person carrying on a designated business or

1. Inserted by Act 41 of 1974, Section 15 (w.e.f 1 February 1975).

Anti-Corruption
Summit, which
specifically focused on
beneficial ownership.

profession under the PML Act) or the person on
whose behalf a transaction is being conducted and
includes a person who exercises ultimate effective
control over a juridical person.

The RBI's Master Direction on Know Your Customer
(KYC) Direction, 2016 dated 25 February 2016 and
the RBI's Master Circular on "Know Your Customer
(KYC) norms/Anti-Money Laundering (AML)
standards/Combating Financing of Terrorism
(CFT)/Obligation of banks and financial institutions
under the PML Act" dated 1 July 2015, each as
amended from time to time, require the identification
of beneficial owners of regulated entities. The tests
for the identification of such beneficial owners are
similar to PML rules.
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Under the securities law, the intermediaries
registered with the SEBI are required to identify
beneficial owners of clients (such as foreign portfolio
investors that seek to open custodian accounts and
entities that seek to open depository accounts) at the
time of opening securities accounts. Under the
applicable guidelines, a beneficial owner is a natural
person(s) who ultimately owns, controls, or
influences a client and/or persons on whose behalf a
transaction is being conducted; such beneficial
owner could also include those persons who exercise
ultimate effective control over a legal person or
arrangement. The tests for the identification of such
beneficial owners are similar to PML rules.

In 2020, the Ministry of Finance issued an order
specifying conditions for bidders from countries
sharing a land border with India. The terms "bidder
from a country which shares a land border with India"
and "beneficial owner" are defined in such order, and
the tests for identification of beneficial owners are
similar to those in the PML Rules.

The Central Government issued a circular and
subsequent amendment in 2020 to regulate the
foreign investment from the countries that share a
land border with India. The said amendments seek to
regulate foreign investment where the “beneficial
owner” is situated in countries sharing a land border
with India.
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Concept of beneficial and legal owner

Beneficial owner refers to the natural person(s) who
ultimately owns or controls a customer and/or the
natural person on whose behalf a transaction is
being conducted. It also includes those natural
persons who exercise ultimate effective control over
a legal person or arrangement. Only a natural person
can be the ultimate beneficial owner, and more than
one natural person can be the ultimate beneficial
owner of a given legal person or arrangement. In
simple words, legal or registered owner means a
person whose name the asset's ownership is
registered but who is not the real owner or
beneficiary of such asset. A beneficial owner is a
person in whose name ownership of the asset is not
registered but who is the real owner and beneficiary
of such an asset.

The concept of the beneficial owner has been
defined in some of the regulatory frameworks in the
following manner:

 The Financial Action Task Force (FATF), an
intergovernmental body established in 1989 by the
G7 group of major economies, has defined
‘beneficial owner’ as: “The natural person(s) who
ultimately owns or controls a customer and/or the
natural person on whose behalf a transaction is
being conducted. It also includes those persons
who exercise ultimate effective control over a
legal person or arrangement.”

» The distinction between beneficial ownership and
legal ownership is discussed in the 2014 FATF
recommendations. However, the crucial
component in the FATF definition is to consider
the actual natural person who takes control or
takes advantage of the capital or assets of the
legal persons. Legal ownership refers to the
natural or legal persons who have the ownership
and the control to make the decisions as per the
legal framework; for instance, a company may be
legally owned by another company, with the
second company’s beneficial owners having
control over it. The inclusion of natural persons on
whose behalf a transaction is being carried out,
even in the absence of actual or legal ownership of
a corporate vehicle, is another aspect of the FATF
recommendations.

» According to OECD’s Beneficial Ownership
Implementation Toolkit, a beneficiary owner is
defined as a natural person who owns or has
control over a legal entity, such as a company,
trust, or foundation.

» Beneficial interest has been defined in the
following manner for Sections 89 and 90 of the
Act, 2013 as follows:

« (10) For the purposes of this Section and Section
90, beneficial interest in a share includes, directly
or indirectly, through any contract, arrangement, or
otherwise, the right or entitlement of a person
alone or together with any other person to:

o exercise or cause to be exercised any or all of
the rights attached to such share; or

o receive or participate in any dividend or other
distribution in respect of such share.

« The Companies (Significant Beneficial Owners)
Rules, 2018, also defines the “significant beneficial
owner.”

* The LLP Act, 2008 has also introduced the
concept and reporting of the beneficial owner in
relation to limited liability partnership.

Therefore, the concept of ascertaining the ultimate
beneficial owner emanates from the global need to
strengthen the mechanism to curb malpractices of
holding benami assets and money laundering issues.
The ultimate beneficial ownership disclosure helps in
understanding the true and beneficial owner of the
assets.

AN



About Nexdigm

Nexdigm is an employee-owned, privately held, independent global
organization that helps companies across geographies meet the
needs of a dynamic business environment. Our focus on problem-
solving, supported by our multifunctional expertise enables us to
provide customized solutions for our clients.

We provide integrated, digitally driven solutions encompassing
Business and Professional Services, that help companies navigate
challenges across all stages of their life-cycle. Through our direct
operations in the USA, Poland, UAE, and India, we serve a diverse
range of clients, spanning multinationals, listed companies,
privately-owned companies, and family-owned businesses from
over 50 countries.

Our multidisciplinary teams serve a wide range of industries, with a
specific focus on healthcare, food processing, and banking and
financial services. Over the last decade, we have built and leveraged
capabilities across key global markets to provide transnational
support to numerous clients.
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From inception, our founders have propagated a culture that values
professional standards and personalized service. An emphasis on
collaboration and ethical conduct drives us to serve our clients with
integrity while delivering high quality, innovative results. We act as
partners to our clients, and take a proactive stance in understanding
their needs and constraints, to provide integrated solutions. Quality at
Nexdigm is of utmost importance, and we are ISO/IEC 27001 certified
for information security and ISO 9001 certified for quality
management.

We have been recognized over the years by global organizations, like
the International Accounting Bulletin and Euro Money Publications,
World Commerce and Contracting, Everest Group Peak Matrix®
Assessment 2022, for Procurement Outsourcing (PO) and Finance
and Accounting Outsourcing (FAO), ISG Provider Lens™ Quadrant
2023 for Procurement BPO and Transformation Services and Global
Sourcing Association (GSA) UK.

Nexdigm resonates with our plunge into a new paradigm of business;
it is our commitment to Think Next.
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