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Foreword 
The Indian Courts/Tribunals have pronounced several judgements on varied issues relating 
to Corporate and International Taxation in July. We are pleased to publish the first edition 
of ‘Direct Tax Verdicts’ where we have picked six judgements of significant importance and 
prepared a brief analysis on them1.  
 
We hope you will find this publication useful and look forward to your feedback. 
 
Warm Regards, 
The SKP Direct Tax Team 
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1 Please note that any judgements or key developments in Direct Taxation for which specific SKP Tax Alert had 
already been published in July 2017 are not covered again in this newsletter. 
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Employee Secondment Taxation 
 
Taxability of amount received 
towards reimbursement of salary 
costs of seconded employee2 
 
Facts 
• The taxpayer, a company incorporated 

in USA, was engaged in the business of 
manufacturing and marketing storage 
network infrastructure products. 

• Pursuant to Secondment Agreement 
dated 15 February 2010, an Indian 
subsidiary (Ico) had engaged the 
services of an employee of the taxpayer. 

• During Assessment Year (AY) 2010-11, 
the taxpayer received a certain amount 
from Ico towards the reimbursement of 
expenses paid for the salary, bonus and 
other perquisites to the 
seconded employee. 

• The Assessing Officer (AO) took a view 
that the amount received by the 
taxpayer was in the nature of Fees for 
Technical Services (FTS) taxable in India. 

• Upon objections filed by the taxpayer, 
the Dispute Resolution Panel (DRP) 
confirmed the AO’s view. 

 
Bangalore Tribunal’s ruling 
• The Bangalore Tribunal observed the 

following: 
− The secondment of employee to Ico 

was only for a temporary period. 

− The secondment was not for 
providing the general 
managerial/administrative service, 
but it was for the purpose of 
rendering specialised and expertise 
services of setting up an independent 
design centre.  

 
• Therefore, having regard to the business 

profile of Ico, the services provided by 
the seconded employee to Ico were 
technical in nature. 

• Accordingly, the payment by Ico to the 
taxpayer is taxable as FTS on a gross 
basis under the provisions of the 
Income Tax Act, 1961 (Act) as well as the 
Double Taxation Avoidance Agreement 
(DTAA) between India and USA. The fact 
that such payment is without any mark-
up is irrelevant.  

• The Bangalore Tribunal distinguished 
various rulings relied on by the taxpayer 
and relied on its earlier decision in 
Flughafen Zurich AG vs DDIT [TS-96-
ITAT-2017] dated 10 March 2017.   

 
SKP’s comments 
The Bangalore Tribunal is consistently 
taking a negative view (against the 
taxpayer) on the issue of taxation of 
expatriate secondment. The Delhi High 
Court in Centrica India Offshore (P) Ltd 
had also taken a negative view on this 
issue. However, the recent decisions of 
the Bombay High Court in Marks & 
Spencer Reliance India (P) Ltd and the 
Ahmedabad Tribunal in Burt Hill Design 
Pvt Ltd have taken favourable views on 
this issue. In light of this, the litigation 
arising from the taxation of expatriate 
secondment will most likely be 
aggravated in the time to come and only 
the Supreme Court could put this 
litigation issue to rest. In the meanwhile, 
taxpayers are advised to carefully plan 
and examine their expatriate secondment 
arrangements. 

[back to top] 

                                                           
2 Emulex Design & Manufacturing Corporation vs DCIT in ITA No. 268/Bang/2015 (Bangalore Tribunal) 
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India-Mauritius DTAA - Capital Gains Taxation 
 
Taxability of Mauritius company 
selling shares in an Indian company 
under the India-Mauritius DTAA3 
 
Facts 
• The taxpayer was incorporated in 

Mauritius on 4 April 1996. The Financial 
Services Authority of Mauritius has 
issued a Category 1 Global Business 
License to the taxpayer. 

• The taxpayer had acquired shares in 
Tata Industries Ltd (TIL) in June 1996 
and thereafter, sold these shares to Tata 
Sons Ltd (TSL) in July 2009. Thereafter, 
the entire sale proceeds were reinvested 
by the taxpayer in Tata Power Limited 
(TPL).   

• The Mauritius Revenue Authority had 
also issued a Tax Residency Certificate 
(TRC) to the taxpayer evidencing that it 
was a tax resident of Mauritius during 
the relevant period. 

• Upon an application filed by the 
taxpayer, the Authority for Advance 
Rulings (AAR) had ruled that the transfer 
of shares in TIL by the taxpayer to TSL 
shall not be taxable in India under 
Article 13(4) of the India-Mauritius 
DTAA. 

• Being aggrieved, the Revenue filed a writ 
petition before the Bombay High Court. 

 
Bombay High Court’s decision 
The Bombay High Court dismissed the 
writ petition of the Revenue after 
considering the beneficial provisions of 
the India-Mauritius DTAA overriding the 
Act, the beneficial Central Board of Direct 
Taxes (CBDT) circulars binding on the 
Revenue and the principles laid down in 
                                                           
3 CIT vs JSH (Mauritius) Ltd [2017] 84 taxmann.com 
37 (Bombay High Court) 

Union of India vs Azadi Bachao Andolan 
[2003] 263 ITR 706 (SC). In this regard, the 
Bombay High Court observed 
the following:  

 
• The fact that the taxpayer held shares in 

TIL for a long period of 13 years goes to 
suggest the bona fide intentions of the 
taxpayer. Furthermore, the proceeds 
from the sale of shares in TIL were again 
invested in TPL and these shares are 
held by the taxpayer. 

• Considering these aspects, the AAR had 
observed that the taxpayer is not a fly-
by-night or a shell company. While 
considering the factual matrix of the 
matter, the AAR had not perversely 
recorded any findings and its findings 
were based on the appreciation of 
evidence on record. 

• The objection of the Revenue, which 
questions the AAR ruling on the ground 
that the transaction/issue was designed 
prima facie to avoid income-tax, would 
not arise at this stage. 

• The reliance placed by the Revenue on 
Indirect Transfer Provisions of the Act 
(i.e. shares deriving, directly or 
indirectly, its value substantially from 
the assets located in India) would not be 
of any avail as the taxpayer’s case was 
covered under the India-Mauritius 
DTAA. 

 
SKP’s comments 
It may be noted that the India-Mauritius 
DTAA has been amended vide CBDT 
Notification dated 10 August 2016. As per 
the amended India-Mauritius DTAA, gains 
arising to a Mauritian company from 
alienation of shares in an Indian company 
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up to 31 March 2019 shall be taxable at a 
lower rate (i.e. 50% of the tax rate 
applicable in India on such gains) if these 
shares are acquired on or after 1 April 
2017. This benefit of lower rate of 
taxation is subject to the fulfilment of 
conditions in Limitation of Benefits (LoB) 
Article of the amended India-Mauritius 
DTAA.  
 
Accordingly, it may be difficult to simply 
resort to this decision of the Bombay 
High Court for shares acquired in an 
Indian company by a Mauritian company 
on or after 1 April 2017 since 
independent fulfilment of conditions in 

the LoB Article of the amended India-
Mauritius DTAA shall also be critical. 
Additionally, the impact of the General 
Anti Avoidance Rules (GAAR) provided in 
the Act should also be analysed.  
 
However, this decision of the Bombay 
High Court could be relied on in the case 
of pending litigations on the eligibility of 
relief under the Capital Gains Article of 
the India-Mauritius DTAA for alienation of 
shares, which were acquired in an Indian 
company by a Mauritian company before 
1 April 2017. 

 
[back to top] 
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Project Permanent Establishment 
 
Time spent for making rig ready to use 
is includible for determination of 
Permanent Establishment4         
 
Facts 
• The taxpayer, a company having been 

registered in and a tax resident of 
Singapore, had entered into an 
Agreement dated 18 June 2010 with 
Gujarat State Petroleum Corporation Ltd 
(GSPC) for the provision of offshore 
drilling services. 

• For this purpose, the taxpayer brought 
its offshore drilling rig to India on 26 
April 2010. However, the actual services 
under the Agreement commenced from 
3 December 2010 and continued till 31 
March 2011. 

• The taxpayer claimed that it was not 
liable to tax in India during AY 2011-12 
in the absence of a Permanent 
Establishment (PE) in India since its 
drilling operations continued for only 
119 days. This is less than the threshold 
of 183 days in any fiscal year provided in 
the India-Singapore DTAA for services in 
connection with the exploration, 
exploitation or extraction of mineral 
oils. 

• The AO observed that the rig was 
undergoing upgrades and repair 
activities. These were preparatory 
activities to make the rig suitable for 
undertaking the drilling services for 
GSPC. The AO, therefore, rejected the 
taxpayer’s claim and took a view that 
the taxpayer had a PE in India since the 
rig was in India for 340 days during AY 
2011-12. 

                                                           
4 DCIT vs Deep Drilling (1) Pte Ltd [2017] 83 
taxmann.com 174 (Mumbai Tribunal) 

• The Commissioner of Income Tax 
(Appeals) (CIT(A)) reversed the order of 
the AO. 

• Being aggrieved, the Revenue filed an 
appeal against CIT(A)’s order before the 
Tribunal. 

 
Mumbai Tribunal’s ruling 
Mumbai Tribunal allowed the Revenue’s 
appeal by setting aside the order of the 
CIT(A) and held that: 
• The operations, to make the rig suitable 

to perform the contracted activities for 
GSPC, had immediately started after the 
arrival of the rig on 26 April 2010. This 
also involved the active participation of 
GSPC. 

• The rig was not ready for use. The 
drilling services were commenced from 
3 December 2010 only after the 
fabrication, upgradation and enabling 
operations on the rig were carried out 
as per the needs of GSPC. 

• Thus, the taxpayer was having a PE in 
India to carry on the business right from 
the day it commenced operations to 
fabricate, upgrade, prepare, position 
and enable the rig to perform the 
drilling operations. These operations 
and actual drilling activity cannot be 
considered in isolation for the 
determination of a taxpayer’s PE in 
India. 

• The Uttarakhand High Court decision in 
DIT(IT) vs R & B Falcon Offshore Ltd 
[2014] 223 Taxman 266 was not 
applicable since the rig was ready for 
use in that case.     
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SKP’s comments 
The duration of work (preparatory as well 
as actual), which is carried out in India on 
each project, is relevant to determine a 
PE in India as a result of such a project. 
The preparatory activities in India (prior 
to the commencement of its active phase) 
leading to the actual commencement of 
work on such a project are generally  
 
 

 
considered as the starting point. Hence, 
these fall within the ambit of computation 
of period spent on such project for 
determination of PE in India. The 
underlying facts and documents on 
record would definitely play a vital role in 
this regard. 
 

[back to top] 
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Liaison Office - Permanent Establishment 
 
Onus on the Revenue to prove the 
existence of a Permanent 
Establishment once Liaison Office 
fulfils the conditions of the Reserve 
Bank of India5 
 
Facts 
• The taxpayer, a non-resident company 

having its Head Office (HO) in Japan, had 
two projects in India, namely Anpara 
Thermal Power Project (Anpara Project) 
and New Delhi Cable Project (DESU 
Project). There were separate Project 
Offices (POs) for the Anpara Project and 
the DESU Project. In addition, 
the taxpayer also had a Liaison Office 
(LO) in India.  

• During AYs 1994-95 and 1995-96, the 
taxpayer declared income from the 
Anpara Project and losses from the 
DESU Project in its Return of Income 
(RoI). The taxpayer claimed that the LO 
merely provided information to the 
overseas offices and therefore, nil 
income was declared for the LO activity. 

• In the assessment, the AO concluded 
that it is very difficult to say that the LO 
is totally separate from the project as 
well as the import and export 
operations of the taxpayer. In reaching 
this conclusion, the AO observed the 
following: 

− The Accounts Manager of the 
taxpayer stated that although he had 
no knowledge regarding the 
whereabouts of the books of account, 
they might be in the warehouse. This 
needs to be checked with the HO in 
Tokyo. 

                                                           
5 DIT vs Mitsui & Co Ltd [2017] 84 taxmann.com 3 
(Del.) 

− The Chief Representative (CR) of the 
taxpayer in India looked after the 
entire operations of the LO as well as 
the POs. 

− The details of telephone expenses of 
the DESU Project showed that some 
part thereof pertained to the LO. 

• The AO completed the assessment by 
treating the taxpayer’s LO as a PE in 
India, attributing certain profits to the 
LO, rejecting the loss from the DESU 
Project and considering 10% of the total 
turnover from the DESU Project as 
presumptive taxable profits under the 
Act.     

• The CIT(A) reversed the AO’s order of 
treating the taxpayer’s LO as a PE in 
India. However, the CIT(A) upheld the 
AO’s actions regarding the DESU Project. 

• Upon the Revenue filing an appeal, the 
Tribunal upheld the CIT(A) order. 

• The Revenue filed a further appeal 
before the Delhi High Court against the 
Tribunal order. 

 
Delhi High Court’s decision 
The Delhi High Court confirmed the 
Tribunal’s order after referring to the 
decision in National Petroleum Company 
Construction vs DIT [2016] 383 ITR 648 
(Del.) at length and held that: 
• The onus was on the Revenue to 

demonstrate/prove that the LO of the 
taxpayer was a PE. It was not enough for 
the Revenue to show that the taxpayer 
had an office in India, but it was 
required to show that such office was a 
fixed place of business through which 
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the business of the taxpayer was wholly 
or partly carried on. 

• Various observations of the AO in the 
assessment order were hardly sufficient 
to conclude that the LO was being used 
to carry on the business of the taxpayer. 

• After having treated the POs of the 
taxpayer as separate taxable units and 
having offered the profits therefrom to 
tax on a presumptive basis under the 
Act, these POs also cannot be treated as 
PEs for the purpose of the India-Japan 
DTAA. 

• The Revenue has not shown the factual 
findings of the CIT(A), as conferred by 
the Tribunal, to be perverse. 

• The Revenue has not laid down the 
basic factual foundation for holding the 
LO of the taxpayer as its PE. 

• The fact that the Reserve Bank of India 
(RBI) had accepted the functioning of 
the taxpayer’s LO for over three decades 
substantiates that the taxpayer has 
complied to the conditions of not 
carrying out any business or trading 
activity in the LO. 

• While it is a moot question whether the 
RBI’s acceptance is binding on the 
Revenue, it certainly increases the 
burden of the Revenue to show that the 
taxpayer’s LO should be construed to be 
a PE in terms of the India-Japan DTAA. 

• In view of this, the taxpayer did not 
have a PE in India and was, therefore, 
tax-exempt under the India-Japan DTAA. 

 
SKP’s comments 
An allegation by the Revenue that an LO 
in India of the Foreign Enterprise (FE) 
constitutes its PE in India has been a 
subject matter of considerable litigation 
in the past as well. In this regard, there 
are also several instances of the Revenue 
resorting to survey procedures in the 

premises of the FE in India. This decision 
of the Delhi High Court emphasises the 
importance of the Revenue discharging its 
onus of bringing adequate material on 
record before any FE is confronted with 
such an allegation. This decision also 
points out that such onus on the part of 
the Revenue increases if the RBI has also 
accepted the compliance of the 
conditions for the LO’s operations in 
India. 
 
The Delhi High Court was dealing with AYs 
1994-95 and 1995-96. It is, therefore, 
important to note the following key 
developments: 
• Apart from Annual Activity Certificate 

(AAC) to be filed with the RBI, an Annual 
Statement (AS) for the LO also needs to 
be filed now under the Act. The 
information and documents to be 
shared in the AS are quite elaborate. 

• As a result of the Organisation for 
Economic Co-operation and 
Development’s (OECD’s) Base Erosion 
and Profits Shifting (BEPS) Action Plan 7 
and the signing of the Multilateral 
Instrument (MLI) thereto, India’s DTAAs 
with certain countries shall undergo a 
modification. Consequently, each 
activity covered in the PE exclusion 
clause of the modified DTAA on a stand-
alone basis should qualify as 
‘preparatory or auxiliary’ in nature. This 
would require operations of LOs already 
existing in India to be looked at again in 
light of the overall business activities of 
the FE.   

Furthermore, when an FE and/or its 
group entities have other active business 
operations and/or offices in India, it is 
always important for the FE to ensure the 
functioning of its LO within the 
parameters laid down by the RBI and 
maintain a separate/distinct identity of 
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such an LO in India from such operations 
and/or offices in India.  
 
Please note that the Delhi High Court 
decision in National Petroleum Company 
Construction is before the Supreme Court 
and the hearing for the same is likely in 

August 2017. One will have to also await 
the outcome of the Supreme Court 
decision and its impact on PE issues for 
LOs in India. 

[back to top] 
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Withholding Tax Proceedings - Limitation Period 
 
No fixed time can be imposed and no 
period of limitation can be prescribed 
for withholding tax proceedings6 
 
Facts 
• The taxpayer purchased land from its 

owners vide Sale Deed dated 14 June 
2005. The taxpayer had paid 
consideration for the land over a period 
of three years (i.e. Financial Years 2003-
04, 2004-05 and 2005-06). 

• Although Nidhi Raman (NR), one of the 
co-owners of the land, was a Non-
Resident Indian (NRI) when the Sale 
Deed was executed, the taxpayer was 
neither aware about the same (as the 
Indian address of NR was mentioned in 
the Sale Deed) nor was this fact 
disclosed to the taxpayer by NR. 

• Pursuant to the tax proceedings 
initiated against NR (who neither paid 
tax nor filed a tax return for the sale of 
land) and directions of the CIT(A) as well 
as the Tribunal issued in NR’s case, 
notices dated 12 August 2015 and 11 
December 2015 were issued to treat the 
taxpayer as an Assessee-In-Default (AID) 
for not applying Withholding Tax (WHT) 
on land purchased from NR.  

• Finally, order dated 30 December 2015 
was passed treating the taxpayer as an 
AID for non-payment of WHT and 
interest thereon. 

• The taxpayer filed a writ petition before 
the Allahabad High Court against the 
aforementioned notices and order. 

 
 
 

                                                           
6 Mass Awash Pvt Ltd vs CIT [2017] 83 
taxmann.com 306 (All.) 

Allahabad High Court’s decision 
The Allahabad High Court did not agree 
that the proceedings initiated by the 
Revenue for treating the taxpayer as an 
AID is bad, being barred by the period of 
limitation, and held that: 
• All the co-owners of the land executed 

the Sale Deed by personally remaining 
present before the Registrar except for 
NR who was represented through Power 
of Attorney (PoA) holder - Nishi Pandey 
(NR’s sister). The taxpayer has not 
placed PoA on record. The taxpayer, as a 
prudent buyer, must have seen the 
contents of PoA and must be aware of 
the reason for execution of PoA in 
favour of NR’s sister. 

• A copy of the notice issued to NR for 
initiation of tax proceedings is also not 
on record. 

• In the absence of relevant facts, the 
contentions such as, the taxpayer was 
unaware of NR, being an NRI, and 
Revenue took time barred action, are 
neither sustainable nor ex-facie can be 
held in favour of the taxpayer. 

• No period of limitation is prescribed in 
the Act for the exercise of power to treat 
the taxpayer as an AID. If such power is 
not exercised within a reasonable time, 
an unreasonable delay (which is not 
capable of explanation) may affect the 
validity of such power. If it is found that 
the delay in exercise of power is for 
valid and bona fide reasons, such 
delayed exercise of power cannot be 
held invalid.  

• Although the period of limitation of four 
years has been applied for exercising 
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the power to treat the taxpayer as an 
AID in CIT vs NHK Japan Broadcasting 
Corporation [2008] 305 ITR 137 (Del.), it 
is difficult to subscribe to this view. No 
fixed time can be imposed and no 
period of limitation can be prescribed as 
the same has not been prescribed by 
the legislature in its wisdom. 

• All the facts in the taxpayer’s case show 
that it is only when all possible efforts of 
recovering the entire tax from NR were 
explored and failed the Revenue 
exercised its power to treat the taxpayer 
as an AID. Thus, it cannot be said that 
the Revenue is guilty of undue and 
unreasonable delay on its own.  

• The defence of the taxpayer that it was 
misrepresented due to the non-
disclosure of status of NR as an NRI was 
equally available to the Revenue also for 
explaining the delay. 

 
SKP’s comments 
Although these is a specific time limit 
provided in the Act for completion of AID 
proceedings for failure to apply WHT 
(wholly or partly) from a person resident 

in India, no such time limit has been 
prescribed for the payment/credit to a 
non-resident person. 
 
The Allahabad High Court has considered 
a plethora of decisions from the income 
tax law and other allied laws before 
deciding this matter. There are conflicting 
decisions of High Courts at this stage. 
If one goes by the verdict of the 
Allahabad High Court, the principle 
emerging is that a reasonable period for 
initiation of WHT proceedings against a 
non-resident person needs to be 
determined based on the facts and 
circumstances of each case.  
 
This verdict of the Allahabad High Court, 
coupled with conflicting decisions of High 
Courts already pronounced on this issue, 
would lead to litigation, uncertainties and 
subjectivity. It seems that only a specific 
amendment in the Act or Supreme Court 
judgement specifically under the income 
tax law may settle the controversy 
relating to the limitation period for WHT 
proceedings.  

[back to top]
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Prosecution Proceedings - Limitation Period  
 
Initiation of prosecution proceedings 
after three years of lapse considered 
invalid7 
 
Facts 
• During AY 2010-11, the taxpayer made 

certain interest and commission 
payments on various dates. The 
taxpayer also applied due WHT while 
crediting interest and commission 
payable in its books of account.  

• However, due to an oversight of the 
taxpayer’s accountant (who was 
appointed to deal with the accounts and 
income tax matters), the taxpayer could 
not deposit WHT into the central 
government account within the 
statutorily prescribed time limit. 

• The statutory auditor of the taxpayer 
noticed the lapse in depositing WHT 
when the books of account were being 
audited in August 2010. Thereafter, the 
taxpayer deposited WHT in September 
2010 along with interest for the delayed 
deposit of WHT. 

• The Commissioner of Income Tax, TDS 
Circle, Patna (CIT) granted consent to 
the Deputy Commissioner of Income 
Tax, TDS Circle, Patna (DCIT) on 31 
March 2013 for launching prosecution 
proceedings against the taxpayer and its 
directors for the delay in depositing 
WHT. 

• The Special Judge, Economic Offences, 
Patna vide order dated 15 May 2013 
took cognisance of the offence of 
provision relating to prosecution under 
the Act. 

• Being aggrieved, the taxpayer filed an 
application before the Patna High Court 

                                                           
7 Sonali Autos Pvt Ltd vs The State of Bihar [TS-312-
HC-2017] (Patna High Court) 

for quashing the order of the Special 
Judge, Economic Offences, Patna. 

 
Patna High Court’s decision 
The Patna High Court quashed the order 
of the Special Judge, Economic Offences, 
Patna after considering the facts of the 
taxpayer’s case and held that: 
 
• CBDT Instruction dated 28 May 1980 

provides that prosecution under the Act 
should not normally be proposed when 
the amount involved and/or the period 
of default is not substantial and 
defaulted WHT has also been deposited 
into the central government account. 

• The prosecution proceedings have been 
initiated against the taxpayer, after the 
lapse of three years, in contravention of 
the CBDT Instruction. 

• The Act clearly provides that no 
taxpayer can be punished/prosecuted if 
it is proved that there was a reasonable 
cause for failure. Based on the 
explanation submitted, the taxpayer has 
been able to prove the reasonable cause 
for not depositing WHT into the central 
government account within the 
statutorily prescribed time limit. 

• Accordingly, the continuation of 
prosecution proceedings against the 
taxpayer is a mere harassment and 
abuse of court process.   

 
SKP’s comments 
It is very important to note that the delay 
in deposit of WHT already applied could 
lead to prosecution consequences under 
the Act. While quashing the prosecution 
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proceedings initiated, the Patna High 
Court has given due consideration to the 
factors such as voluntary action taken by 
the taxpayer to make good the default 
already committed, reasonable cause 
leading to default, initiation of 
prosecution proceedings after substantial 
time has passed, etc. However, in order to 

mitigate the risk of any prosecution 
proceedings, taxpayers are still advised to 
organise their affairs in a manner that the 
delay in deposit of WHT already applied is 
avoided.  

[back to top]  
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