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Disclaimer
This Doing Business in India guide contains general information existing at the time of 
its preparation only (up to 30 May 2018). It is intended as a point of reference and is 
not intended to be comprehensive or provide specific accounting, business, financial, 
investment, legal, tax or other professional advice or opinion or services. This publication 
is not a substitute for such professional advice or services, and it should not be acted on 
or relied upon or used as a base for any decision or action that may affect you or your 
business. Before making any decision or taking any action that may affect you or your 
business, you should consult a qualified professional adviser and also refer to the source 
pronouncement/documents on which this publication is based. 

Professional advisers, such as accountants, lawyers, and advisers, will find that the 
guide provides them with the broad information that they need to discuss their clients’ 
overseas requirements before directing them to relevant specialists. 

Whilst every effort has been made to ensure the accuracy of the information contained in 
this guide, this cannot be guaranteed, and neither SKP Business Consulting LLP nor any 
related entity shall have any liability to any person or entity that relies on the information 
contained in this publication. Any such reliance is solely at the user’s risk. 

SKP Business Consulting LLP is a member firm of the "Nexia International" network. 
Nexia International Limited does not deliver services in its own name or otherwise. 
Nexia International Limited and the member firms of the Nexia International network 
(including those members which trade under a name which includes the word NEXIA) are 
not part of a worldwide partnership. For the full Nexia International disclaimer, please 
visit www.skpgroup.com.



CONTENT

Labor Regulations, 
Welfare and Social 

Security

10

Introducing India

01
Banking and

Finance

03
Government Policies 

and Business Regulatory 
Environment

02

Company 
Formation and 
Administration

05
Financial

Reporting and Audit 
Requirements

06
Business Entities

04

Company
Taxation

07
Personal Taxation

08
Indirect
Taxation

09





In the aftermath of demonetization, India still stands 
as a leader in terms of Gross Domestic Product (GDP) 
growth. The Indian government has undertaken 
substantial structural reforms to increase investment 
attractiveness and improve the overall business 
environment over the past few years. 

With the introduction of Goods and Services Tax 
(GST), indirect taxes have now been streamlined to 
bring in greater transparency and simplification. 
Whereas other reforms like the liberalization of 
Foreign Direct Investment, the dissolution of the 
Foreign Investment Promotion Board, the new Fast 
Track Exit and Fast Track Merger scheme, etc. has 
made India more investor-friendly. The Insolvency 
and Bankruptcy Code has also provided a much-
needed legal framework to recover stressed assets 
for banks and financial institutions.

The country has witnessed tremendous growth 
over the past few years. The International Monetary 
Fund (IMF) reports that India could grow at 7.4% 
in the current year 2018, as against China’s 6.8%, 
making it the fastest growing country among 
emerging economies. These schemes and initiatives 
have positively impacted the overall business and 
regulatory environment and has resulted in an 
increase in Foreign Direct Investment (FDI) to 43.5 
billion in FY 2016-17, a 9% increase over the previous 
year. 

India has also featured amongst the top 10 countries 
in the world who have made the most improvements 
in terms of ease of doing business. India, along with 
two other countries, have implemented a total of 
eight major business regulatory reforms (the highest 
number of reforms by any country) in 2016-17. 
Overall, the country has jumped 30 ranks to reach 

rank 100 in the World Bank flagship report, Doing 
Business 2018.

Other factors such as the increase in literacy rate 
and a comparatively large and young workforce also 
serve to enhance India’s reputation as a lucrative 
destination for business. However, the government 
still needs to undertake reforms to address issues 
like the nascent stage of infrastructure and excessive 
bureaucracy prevalent in the country.

Doing Business in India serves as a guide to India’s 
business, regulatory and tax environment. It seeks 
to provide the reader with knowledge of the critical 
regulations and changes in the country. We hope 
you find this information useful and helps you 
understand the dynamic business environment of 
India.

Foreword

Manoj Gidwani
Senior Partner and Vice President 
Global Marketing
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At a Glance

Location: North of the Equator 
(Latitude: 8° 4’ to 37° 6’ North;
Longitude: 68° 7’ to 97° 25’ East)
Capital: New Delhi 
Population: 1.29 billion (2015 -16 estimate)
Area: 3.3 million sq km
Indian Standard Time: GMT + 5:30
Telephone Country Code: +91 
Official Language: Hindi is one of the 22 
official languages (English is used for official 
communication)

Geography and Climate1

Covering an area of 3.3 million sq km, India is the 
seventh largest country in the world, occupying 
a major portion of the South Asian subcontinent. 
Extending from the Himalayas in the north, it 
stretches southwards to the Tropic of Cancer and 
tapers off into the Indian Ocean between the Bay of 
Bengal on the east and the Arabian Sea on the west.

India’s climate varies significantly from the 
permanently snow-capped Himalayas in the north 
to the tropical south. In spite of much of the north 
of India lying beyond the tropical zone, the entire 
country has a tropical climate marked by relatively 
high temperatures and dry winters. There are four 
seasons in India: winter (December–February), 
summer (March–June), south-west monsoons 
(June–September), and the post-monsoon season 
(October–November). 

Political System2

India is a sovereign, socialist, secular, and 
democratic republic with a parliamentary system of 
government. It is governed by the Constitution of 
India, which came into force on 26 January, 1950. It 
has a federal government with 29 states and seven 
union territories, and is the largest democracy in 
the world. The central/union government is further 
divided at the state and local levels.
The government is divided into three structural 

segments: the executive, the legislature, and the 
judiciary.

Executive: The executive branch comprises the 
President as the head of state, the Vice President, 
and the Council of Ministers. The Council, headed by 
the Prime Minister, aids and advises the President. 
Thus, the real executive power is vested in the 
Council of Ministers and the Prime Minister (head of 
the government). Mr Ram Nath Kovind is the current 
President of India and Mr Narendra Modi is the 
Prime Minister. 

Legislature: The Parliament is the supreme legislative 
body of India. It consists of the President and the 
two Houses— Rajya Sabha (Council of States) and 
Lok Sabha (House of the People). Elections to the 
Lok Sabha are held every five years, after which the 
Prime Minister is appointed by the President. 

Judiciary: The Supreme Court is the apex body of 
the Indian legal system, followed by the High Courts 
and subordinate courts. The judiciary is independent 
of the executive, and legislative branches of the 
government.

The current ruling coalition is the National 
Democratic Alliance (NDA), which is an alliance 
of over 30 parties led by the Bharatiya Janata 
Party (BJP). The former ruling alliance, the United 
Progressive Alliance, was led by the Indian National 
Congress. Other major political parties in India 
include the Nationalist Congress Party, Bahujan 
Samaj Party, Communist Party of India, and the 
Communist Party of India (Marxist).

Legal System3 

India has one of the oldest legal systems in the 
world. The Constitution of India is the supreme law 
of the country; it gives due recognition to statutes, 
case laws and customary laws consistent with its 
dispensations. There is also a vast body of laws 
known as subordinate legislations in the form of 
rules, regulations, and bylaws made by the central 
and state governments and local authorities. 

1. India at a Glance, National Portal of India, https://india.gov.in/india-glance/profile, 
accessed  31 July 2017

2. My Government, National Portal of India, https://india.gov.in/my-government, accessed 
31 July 2017

3. Supreme Court of India, http://supremecourtofindia.nic.in/constitution, accessed 31 
July 2017
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The Constitution has generally provided for a single 
integrated system of courts to administer both 
union and state laws. As mentioned previously, 
the judiciary is divided into various levels, with the 
courts forming a strict hierarchy of importance: the 
Supreme Court of India, High Courts (of respective 
states/groups of states), District Courts, followed by 
other subordinate courts. 

Population

India is currently the second most populous country 
in the world, with an estimated 1.34 billion people in 
20174. With 63% of the population in the age range 
of 15–59 years and a median age of 26. 7 years in 
2015, India has a favorable demographic dividend5. It 
will soon have the largest and youngest workforce in 
the world6.

Median Age of the Total Population: 2015

Source: United Nations, Department of Economic and Social Affairs/Population Division, World Population Prospects: The 2017 
Revision, Key Findings and Advance Tables 

4. World Population Prospects: The 2017 Revision, Key Findings and Advance Tables, 
United Nations, Department of Economic and Social Affairs, Population Division (2017), 
https://esa.un.org/unpd/wpp/Publications/Files/WPP2017_KeyFindings.pdf, accessed 
31 July 2017

5. Median Age of Population, World Population Prospects 2017, United Nations, 
Department of Economic and Social Affairs, Population Division, https://esa.un.org/
unpd/wpp/Download/Standard/Population/, accessed 3 August 2017

6. World Bank, India, http://www.worldbank.org/en/country/india/overview, accessed 3 
August 2017
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Language

The Constitution of India recognizes 22 different 
local languages, of which Hindi is used for official 
communication along with English at a national 
level. Other Indian languages recognized by the 
constitution are Assamese, Bengali, Gujarati, 
Kannada, Kashmiri, Konkani, Malayalam, Manipuri, 
Marathi, Nepali, Oriya, Punjabi, Sanskrit, Sindhi, 
Tamil, Telugu, and Urdu. However, according to the 
2001 census, about 30 languages are spoken by 
more than a million native speakers, and 122 are 
spoken by more than 10,000 speakers. According 
to the 2011 census, literacy rates stand at 74.04% 
(82.14% for males and 65.46% for females).

Currency

The currency of India is the Rupee (ISO code: INR; 
symbol: `). The Reserve Bank of India, which is the 
central bank of the country, has the sole authority to 
issue banknotes and coins.

The World’s Largest Economies by GDP (PPP): 2018

Business Hours

Typically, a work day is 8 hours long extending, from 
9am to 5pm IST (GMT + 05:30), and working days 
vary between 5 to 6 days a week. Business hours 
vary from 8 to 10 hours a day, depending on the type 
of organization, i.e. government, private company, 
multinational corporation, etc. 

Public Vacation Days7

India has three Federal vacation days:

• Republic Day – 26 January

• Independence Day – 15 August

• Mahatma Gandhi’s Birthday – 2 October 

In addition, there are about 14 gazetted vacation 
days and 31 restricted holidays in the official 
calendar. These public vacation days are set by every 
state government each year under the Negotiable 
Instruments Act–1881.

7. Calendar, National Portal of India, https://india.gov.in/calendar?date=2017–01, accessed 3 August 2017
8. IMF DataMapper, International Monetary Fund, http://www.imf.org/external/datamapper/datasets/WEO/1, accessed 30 May 2018
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India is among the fastest growing economies in the 
world. It is the third largest economy in terms of 

gross domestic product (GDP) based on purchasing 
power parity (PPP) and the sixth largest by nominal 
GDP.8

Source: GDP based on PPP, World 
Economic Outlook (April 2018), 
IMF DataMapper, International 
Monetary Fund.
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The service sector has been driving economic growth 
in India, accounting for 61.5% of Gross Value Added 
(GVA) growth (at constant prices), followed by the 
industry sector with a 23.1% share, and agriculture 
accounting for 15.4%.9 However, agriculture still has 
the largest share in employment (over 45% of the 
total workforce), followed by services (approximately 
32%10). 

Many new initiatives have been taken up by the 
government to facilitate investment and ease of 
doing business in the country. Noteworthy among 
them are initiatives such as Make-in-India, Invest 
India, StartUp India and e-biz Mission Mode Project 
under the National e-Governance Plan.11

The current business-friendly government’s policies 
are expected to boost foreign investments further as 
it aims to:

• Revive growth by fueling investments in 
infrastructure and manufacturing

• Promote foreign direct investment (FDI) 
selectively in sectors

• Introduce administrative reforms to expedite 
project implementation

• Have a stable, predictable, and investor-friendly 
taxation regime 

• Increase transparency and establish systems to 
eliminate corruption

• Strengthen and expand India’s trade network 
with regional, bilateral, and multilateral trade 
agreements 

According to the International Monetary Fund (IMF), 
India’s GDP growth is estimated at 7.35% in 2018 
compared to 6.74% in 201712.
India’s economy has grown at a strong pace in 
recent years owing to the implementation of critical 
structural reforms, favorable terms of trade, and 
lower external vulnerabilities. Beyond the challenges 
faced in November 2016 due to demonetization, 
currency exchange initiative and policy actions 
should focus on reducing labor and product market 
rigidities to ease firm entry and exit, expand the 
manufacturing base, and gainfully employ the 
abundant pool of labor.13

Real GDP Growth in India: 2009–2019

Source: World Economic Outlook – April 2018, International Monetary Fund14

9. National Accounts Statistics 2017, Ministry of Statistics and Program 
Implementation, http://mospi.nic.in/publication/national-accounts-statistics-2017, 
accessed 3 August 2017

10. Volume 1, Report on Fifth Annual Employment – Unemployment Survey, Ministry of 
Labor and Employment, http://labourbureaunew.gov.in/UserContent/EUS_5th_1.pdf, 
accessed 3 August 2017

11. Economic Survey 2016–17, http://indiabudget.nic.in/es2016-17/echapter.pdf, 
accessed 3 August 2017 

12. World Economic Outlook – April 2018, International Monetary Fund, 
http://www.imf.org/external/pubs/ft/weo/2018/01/weodata/weorept.
aspx?sy=2016&ey=2023&ssm=1&scsm=1&ssd=1&sort=country&ds=.&br=0&pr1.
x=61&pr1.y=9&c=924%2C534&s=NGDP_RPCH&grp=0&a=, accessed 26 April 2018

13. World Economic Outlook – April 2017, International Monetary Fund, http://www. 
imf.org/~/media/Files/Publications/WEO/2017/April/pdf/text.ashx, accessed 3 
August 2017

14. World Economic Outlook – April 2018, International Monetary Fund, 
http://www.imf.org/external/pubs/ft/weo/2018/01/weodata/weorept.
aspx?sy=2016&ey=2023&ssm=1&scsm=1&ssd=1&sort=country&ds=.&br=0&pr1.
x=61&pr1.y=9&c=924%2C534&s=NGDP_RPCH&grp=0&a=, accessed 26 April 2018
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Annual FDI Equity Inflows into India: Financial Years 2006-07 to 2016-17

Source: Department of Industrial Policy & Promotion, FDI Statistics, January to March 2017.

Foreign trade: Exports of goods and services are 
estimated at 20% of the GDP in 2017-18, while 
imports are estimated to be 21.8%15. India’s services 
sector registered an export growth of 5.7% in 2016-
17. During April-September 2017-18, growth in 
services exports and services imports were robust at 
16.2% and 17.4% respectively16.

Merchandise exports currently register at USD 271 
billion for April 2017–February 2018 is estimated to 
surpass the USD 276 billion registered in 2016–17. 
Imports have also increased to approximately USD 
417 billion (April 2017 – February 2019) compared to 
USD 382 billion in 2016-17.17

India’s top export commodities include gems and 

jewelry; mineral fuels and oils; vehicles and parts and 
accessories; nuclear reactors, boilers, machinery, 
and mechanical appliances; pharmaceuticals; 
chemicals; textiles and apparel; machinery; cereals; 
and iron and steel. These account for nearly 50% of 
India’s exports18.

Foreign direct investment: According to UNCTAD’s 
2015 survey of investment promotion agencies, 
India is one of the top three prospective destinations 
for FDI for 2015–2017, following China and USA19. 
During April 2000–December 2017, cumulative FDI 
equity in- flows into India stood at USD 532 billion. 
April-December 2017 witnessed similar growth as 
compared to the previous period in 2016 registering 
FDI equity inflows of USD 35.9 billion20.

15. First advance estimates of annual national income, 2017–18, PIB, http://pib.nic.in/
newsite/PrintRelease.aspx?relid=175399, accessed 26 April 2018

16. During April-September 2017-18, Growth in Services Exports and Services Imports 
Robust, PIB, http://pibarchive.nic.in/newsite/PrintRelease.aspx?relid=175963, 
accessed 26 April 2018

17. RBI Bulletins, Foreign Trade, October 2017 – April 2018, https://www.rbi.org.in/
Scripts/BS_ViewBulletin.aspx?Id=17518, accessed 26 April  2018

18. Commodity-wise Exports and Imports, Department of Commerce, http://commerce-
app.gov.in/meidb/default.asp, accessed 26 April 2018

19. UNCTAD World Investment Report 2017, http://unctad.org/en/PublicationsLibrary/ 
wir2017_en.pdf, accessed 4 October 2017

20. Fact Sheet on Foreign Direct Investment, January to December 2017, Department 
of Industrial Policy & Promotion, http://dipp.nic.in/sites/default/files/FDI_
FactSheet_21February2018.pdf, accessed 26 April 2018

21. Ibid

Country-Wise FDI Equity Inflows: 
2016–17

From April 2000 to December 2017, cumulative 
FDI equity inflows from Mauritius stood at USD 

125 billion, making it the largest source of FDI into 
India. During April-December 2017, Mauritius was 
also the top investor with USD 13.3 billion, followed 
by Singapore, Japan, Netherlands, the USA, the UK, 
Germany, UAE, France, and Cyprus 21.

01 - INTRODUCING INDIA

50 

40 

30 

20 

5
10
15

25

35

45

 

0 
2006-07  2007-08  2008-09  2009-10  2010-11  2011-12  2012-13  2013-14  2014-15  

 
2015-16  

 
2016-17

U
SD

 b
ill

io
n

 



DOING BUSINESS IN INDIA 2018
A guide to India’s business, tax and regulatory environment

12

Services
Telecommunications

Computer Software
& Hardware
Construction Development
Automobiles

Trading
Drugs &
Pharmaceuticals

Chemicals

Power
Infrastructure

17%

8%

8%7%

5%

4%

4%

4%

4%
3%

Sector-Wise FDI Equity Inflows:
2016–17

Considering sector-wise inflows, services attracted 
the highest amount of FDI in India and accounted 
for 17% of the total inflows during April 2000–March 
2017. In 2017–18, telecommunications received 
the highest amount of FDI equity inflows followed 
by, computer software and hardware, the services 
sector, trading, automobiles, metallurgical industries, 
chemicals, power, drugs and pharmaceuticals, and 
construction development.

Foreign Portfolio Investments

Foreign Portfolio Investments (equity and debt) 
amounted to USD 21.66 billion in 2017–18 as 
compared to USD 7.6 billion in the previous financial 
year.22

 
As on 9 March 2018, India’s foreign exchange 
reserves stood at USD 421.4 billion.23

For FDI regulations in India, please see the FDI 
section in Chapter 2.

22. FPI/FII investment details, NSDLhttps://www.fpi.nsdl.co.in/web/Reports/Yearwise.
aspx?RptType=6, accessed 26 April 2018 (1 USD = INR 66.78)

23. Foreign Exchange Reserves, RBI Bulletin – April 2018, RBI, https://www.rbi.org.in/
Scripts/BS_ViewBulletin.aspx?Id=17519, accessed 26 April 2018

Source: Department of Industrial Policy & Promotion, FDI 
Statistics, January to December 2017."

Source: Department of Industrial Policy & Promotion, FDI 
Statistics, January to December 2017."
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Business Regulations

Companies Act
The Ministry of Corporate Affairs (MCA) regulates 
corporate affairs in India through the Companies 
Act, 1956, the Companies Act, 2013 (to the 
extent notified), and other allied Acts, Rules and 
Regulations. During the year 2016, a majority of 
the provisions of the Companies Act, 2013 have 
been implemented while a few provisions of 
the Companies Act, 1956 are still in force. The 
Companies Act consolidates and amends the 
law relating to companies. This Act regulates a 
wide range of activities including incorporation, 
operationalization, governance, liquidation and 
winding up of companies.

The MCA has a three-tier organizational structure 
with its headquarters in New Delhi; 7 offices 
of Regional Directors in Ahmedabad, Chennai, 
Guwahati, Hyderabad, Kolkata, Mumbai, and New 
Delhi; 19 Offices of Registrars of Companies; and 23 
Official Liquidators in States and Union Territories 
of India.1 Other attached/subordinate offices/
organizations of the MCA include:

• The Serious Fraud Investigation Office, which is a 
multi-disciplinary investigation agency

• The Competition Commission of India (CCI), which 
was established under the Competition Act, 2002 
for the administration, implementation, and 
enforcement of the Act

• The Insolvency and Bankruptcy Board of India, 
which oversees insolvency and bankruptcy 
legislation in India

• The National Company Law Tribunal (NCLT), which 
is a quasi-judicial body as per the Companies Act, 
2013. Following the constitution of the NCLT, the 
Company Law Board (CLB) stands dissolved and 
all the powers of the CLB is vested in the NCLT. 
Furthermore, the powers vested with the High 
Court in respect of matters pertaining to merger, 
amalgamation, capital reduction, winding up, etc. 
will be exercised by the NCLT

• The National Company Law Appellate Tribunal 
(NCLAT), which is a quasi-judicial body as per 
the Companies Act, 2013. The NCLAT entertains 
appeal against the directions or decisions of the 
NCLT and CCI.

Companies in India are broadly classified into public 
and private companies. A public company may 
further be listed or unlisted. Listed public companies 
have to additionally comply with the regulations 
issued by the Securities and Exchange Board of India 
(SEBI).

Foreign Direct Investment2

A foreign company planning to set up business 
operations in India can incorporate a company under 
the Companies Act as a joint venture or a wholly 
owned subsidiary. A foreign company could also 
set up a liaison office/representative office, project 
office, or branch office of the foreign company, 
which can undertake activities permitted under the 
Foreign Exchange Management (Establishment in 
India of Branch Office or Other Place of Business) 
Regulations, 2000.

A foreign company may also invest in a Limited 
Liability Partnership (LLP) under the Limited Liability 
Partnership Act, 2008, a relatively new but popular 
concept in India. Please also see Chapter 4: Business 
entities.

Foreign Direct Investment (FDI) in India is governed 
by the Foreign Exchange Management Act, 1999 
and is undertaken in accordance with the FDI Policy, 
formulated and announced by the government. 

The Department of Industrial Policy & Promotion 
(DIPP), Ministry of Commerce and Industry, 
Government of India issues a ‘Consolidated FDI 
Policy Circular’ on a yearly basis elaborating on the 
policy and process with respect to FDI in India. The 
latest Circular came into effect on 28 August 2017.3

1. MCA Portal, 
http://www.mca.gov.in/MinistryV2/webinformationmanager.html 
accessed on 7 July 2017

2. Foreign Investments in India, RBI, 
http://www.rbi.org.in/scripts/FAQView.aspx?Id=26, accessed 5 July 2017

3. Consolidated FDI Policy 2017, DIPP, 
http://dipp.nic.in/sites/default/files/CFPC_2017_FINAL_RELEASED_28.8.17.pdf, 
accessed 4 October 2017
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4. Cabinet approves phasing out Foreign Investment Promotion Board,  
Press Information Bureau, http://pib.nic.in/newsite/PrintRelease.aspx?relid=162097, 
accessed 4 October 2017

5. Foreign Investment Facilitation Portal, http://fipb.gov.in/, accessed 5 July 2017

6. Foreign Investments, RBI, https://www.rbi.org.in/scripts/FAQView.aspx?Id=26#Q7, 
accessed 4 October 2017

An Indian company may receive FDI, either under 
the automatic route or the government (approval) 
route. FDI is allowed under the automatic route 
without prior approval either of the government 
or of the Reserve Bank of India (RBI) in certain 
activities/sectors as specified in the ‘Consolidated 
FDI Policy Circular’. FDI in activities not covered 
under the automatic route requires prior approval 
of the government. Effective June 2017, the Foreign 
Investment Promotion Board (FIPB), which was 
responsible for processing FDI proposals, has been 
abolished4. The Foreign Investment Facilitation 
Portal (FIFP) is the new online single point interface 
of the Government of India for investors to facilitate 
FDI5. This portal is being administered by the DIPP 
(Department of Industrial Policy and Promotion), 
Ministry of Commerce and Industry. This portal will 
continue to facilitate the single-window clearance 
of applications, which are through approval route. 
Upon receipt of the FDI application, the concerned 
Administrative Ministry/Department shall process 
the application as per the Standard Operation 
Procedure (SOP). If the online filing of application 
contains a digital signature by an authorized 
signatory, physical submission of the copy is not 
required. For applications without digital signature, 
once the e-filing of the application is completed, 
the applicant is required to file/courier only a single 
signed copy of the printed version of the online 
application, along with the duly authenticated copy 
of the documents attached with the application, to 
the Nodal Officers of the concerned Administrative 
Ministry/Department as per the SOP.

FDI is prohibited in lottery businesses, including 
government/ private lottery, online lotteries; 
gambling and betting including casinos; chit funds; 
Nidhi companies (borrowing from members and 
lending to members only); trading in Transferable 
Development Rights (TDRs); real estate business 
(other than construction development) or 
construction of farm houses; manufacturing of 
cigars, cheroots, cigarillos, and cigarettes, of tobacco 
or of tobacco substitutes; and activities/sectors not 
open to private sector investment, e.g. atomic energy 
and railway transport (other than construction, 
operation and maintenance of (i) suburban corridor 
projects through public-private partnership (ii) high 
speed train projects (iii) dedicated freight lines (iv) 
rolling stock including train sets, and locomotives/
coaches manufacturing and maintenance facilities 
(v) railway electrification (vi) signaling systems 
(vii) freight terminals (viii) passenger terminals 
(ix) infrastructure in industrial parks pertaining to 
railway line/sidings including electrified railway lines 
and connectivity to main railway line (x) mass rapid 
transport systems.)6

Depending on the nature of business to be carried 
out by the Indian entity, specific registrations, 
approvals and licenses, such as Permanent Account 
Number (PAN), Tax Deduction and Collection 
Account Number (TAN), Shops and Establishments 
Registration/Factories License, Goods and Service Tax 
Identification Number (GSTIN), etc. are required to 
be obtained.

02 - GOVERNMENT POLICIES AND BUSINESS 
REGULATORY ENVIRONMENT



DOING BUSINESS IN INDIA 2018
A guide to India’s business, tax and regulatory environment

16

Sector Automatic route Government approval

Railway infrastructure 100% -

Manufacturing of medical devices 100% -

White label ATM projects 100%

E-commerce: marketplace model 100%

Plantations: tea, coffee, rubber, cardamom, palm oil tree 
and olive oil tree plantations

100%

Duty-free shops located and operated in Customs 
bonded areas

100%

Limited liability partnerships (LLP) operating in sectors/
activities where 100% FDI is allowed

100%

Credit information companies 100%

Broadcasting Carriage Services
1. Teleports (setting up of up-linking HUBs/Teleports)
2. Direct to Home (DTH)
3. Cable Networks (Multi-system operators (MSOs)  

operating at national or state or district level and 
undertaking upgradation of networks towards 
digitalization and addressability)

4. MobileTV
5. Headend-in-the Sky Broadcasting Service (HITS)
6. Cable Networks (Other MSOs not undertaking  

upgradation of networks towards digitalization and  
addressability and Local Cable Operators (LCOs) 

Broadcasting content services
1. Up-linking of 'Non-news & Current Affairs’ TV  

Channels/Down-linking of TV Channels
2. Terrestrial Broadcasting FM (FM radio)
3. Up-linking of ‘News & Current Affairs’ TV Channels.

100%

100%

100%
Up to 49%
Up to 49%

Civil aviation
1. Greenfield and Existing Projects
2. Scheduled air transport service/ domestic  

scheduled passenger airline and regional  
air transport service

3. Non-scheduled air transport service
4. Helicopter services/seaplane services requiring DGCA 

approval

100%

49% (Up to 100% 
for NRIs)

100%

100%

-    

100%

-

Private security agencies Up to 49% Up to 74%

Pharmaceuticals (greenfield) Up to 100%

Pharmaceuticals (brownfield) Up to 74% Up to 100%

Defense Up to 49% Up to 100%

Sector-wise FDI Limits
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Sector Automatic route Government approval

Insurance and pension Up to 49%

Trading of food products manufactured or produced in 
India, including through e-commerce

100%

Satellites: establishment and operation 100%

Changes as per FDI Policy 20177

The Department of Industrial Policy and Promotion 
(DIPP), under the Ministry of Commerce and 
Industry, has released the Consolidated Foreign 
Direct Investment Policy (FDI Policy) for 2017-18. The 
policy incorporates all the changes made through the 
policy itself as well changes made by way of press 
notes/amendments to other laws and regulations 
since the release of the previous policy on 7 June 
2016. The new policy is effective from 28 August 
2017. 

The key changes brought about by the policy are 
listed below: 

FDI in Start-ups 
The FDI Policy, for the first time, lists start-ups as 
a separate section and permits 100% investment. 
It allows start-ups to issue equity or equity-linked 
instruments or debt instruments to foreign venture 
capital investors. Additionally, it also allows start-
ups to issue convertible notes to a person who is a 
resident outside India, subject to certain terms and 
conditions. 

Fresh Approval for Additional FDI
As per the new FDI Policy, any additional FDI into 
the same entity within the approved foreign equity 
percentage shall require fresh approval from the 
DIPP only if the cumulative amount of FDI increases 
beyond INR 50 billion.

Branch Office, Liaison Office or Project Office or any 
other place of business in India (Offices)
The prior approval of the RBI for establishment of 
offices in India, is no longer required if the principal 
business of the entity establishing the office is 
defense, telecom, private security or information and 
broadcasting, in cases where government approval 
or license/permission by the concerned ministry/
regulator has already been granted.

Limited Liability Partnerships
The New FDI Policy allows conversion of an FDI 
funded LLP operating in sectors/activities where 
(i) 100% FDI is allowed through the automatic 
route; and (ii) there are no FDI-linked performance 
conditions, into a company and vice versa, under the 
automatic route. 

Furthermore, the new FDI Policy has also defined 
the FDI-linked performance conditions as sector-
specific conditions for companies receiving foreign 
investment.

Cash & Carry and Wholesale Trading
A wholesale/cash & carry trader is now allowed to 
undertake retail trading by way of both single brand 
retail trading as well as multi brand retail trading, 
through the same entity, subject to prescribed 
conditions.

Agriculture & Animal Husbandry
Apiculture has been included under the 100% 
automatic route. Controlled conditions for animal 
husbandry, pisciculture, aquaculture and apiculture 
seem relaxed by the omission of conditions from the 
FDI Policy.

7. http://dipp.nic.in/sites/default/files/CFPC_2017_FINAL_RELEASED_28.8.17.pdf accessed on 4 October 2017
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Manufacturing Sector
Now, 100% FDI under the government approval 
route is allowed for retail trading, including 
e-commerce, for food products manufactured or 
produced in India.

Defense Industry
100% FDI is permitted in the defense sector against 
the 49% permitted earlier. Furthermore, investment 
up to 49% is permitted under the automatic route. 
Any investment beyond that would fall under the 
government route 'wherever it is likely to result in 
access to modern technology or for other reasons to 
be recorded' as against 'wherever it is likely to result 
in access to modern and state-of-art technology in 
the country'.

Broadcasting Carriage Services
Presently, 100% investment is allowed under the 
automatic route. An additional condition has been 
prescribed under the Consolidated FDI Policy, 
2017 which states that an infusion of fresh foreign 
investment beyond 49% in a company not seeking 
license/permission from the sectoral ministry, 
that results in a change in the ownership pattern 
or transfer of stake by an existing investor to new 
foreign investor(s), will require approval from the 
government.

Airports - Existing projects
Presently, 100% FDI is allowed in existing airport 
projects under the automatic route as compared to 
74% under the previous sectoral cap.

Air Transport Services
Presently, 100% FDI is allowed as against the 
prior 49%. Under the automatic entry route, FDI is 
permitted up to 49% (100% for NRIs) and under the 
government route, beyond 49% is permitted.

Private Security Agencies
49% is allowed through the automatic route, which 
was earlier under the government approval route. 
Beyond 49% and up to 74% is allowed via the 
government approval route.

Single Brand Product Retail
Sourcing norms are relaxed since it will not 
be applicable for up to three years from the 
commencement of the business (i.e. opening of the 
first store for entities undertaking single brand retail 
trading of products having ‘state-of-the-art’ and 
‘cutting-edge’ technology and where local sourcing 
is not possible). Thereafter, provisions of sourcing 
norms will be applicable.

Pharmaceuticals-Brown field
Up to 74% FDI is allowed under the automatic route 
in brown field projects and any amount beyond 
that shall fall under the government approval route. 
Earlier, 100% investment was allowed under the 
approval route. Furthermore, such investment is 
subject to additional conditions given in the FDI 
Policy.  

Other Financial Services
The investment cap of 100% and entry under the 
automatic route remains the same. This sector was 
earlier called ‘Non-Banking Finance Companies’. 
Besides this, the change in sector name has widened 
its scope by providing financial service activities 
regulated by financial sector regulators, viz. The 
Reserve Bank of India (RBI), Securities Exchange 
Bureau of India (SEBI), Insurance Regulatory and 
Development Authority (IRDA), Pension Fund 
Regulatory and Development Authority (PFRDA), 
National Housing Bank (NHB) or any other 
financial sector regulator as may be notified by 
the Government of India. Minimum capitalization 
norms under the FDI Policy have been removed but 
subject to certain conditions including minimum 
capitalization norms, etc. would be applicable as 
specified by the concerned regulator/government 
agency. It is also provided that other financial 
services activities need to be regulated by one of the 
financial sector regulators. FDI in all such financial 
service activities which are not regulated or partially 
regulated by any financial sector regulator shall be 
allowed via the government approval route.

Pension Sector
The FDI limit in this sector continues to be 49% 
under the automatic route, subject to the condition 
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that its ownership and control remains at all times in 
the hands of resident Indian entities as determined 
by the Government of India/ Pension Fund 
Regulatory and Development Authority (PFRDA) as 
per the rules/regulations issued by them from time 
to time.

Government Agencies Supporting 
Business Growth

The Department of Industrial Policy & Promotion 
(DIPP), Ministry of Commerce and Industry, is 
the main government agency that facilitates 
investment and technology flows by formulating and 
implementing policies. It also monitors industrial 
development in India. The role and functions of the 
DIPP include:8

• Formulating and implementing industrial policy 
and strategies for industrial development in 
conformity with the development needs and 
national objectives

• Monitoring industrial growth, in general, and 
performance of industries specifically assigned to 
it, in particular, including advice on all industrial 
and technical matters

• Formulating the FDI policy and promotion, 
approval and facilitation of FDI

• Encouraging foreign technology collaborations 
at an enterprise level and formulating policy 
parameters

• Formulating policies related to Intellectual 
Property Rights (IPR) in the fields of patents, 
trademarks, industrial designs, and geographical 
indications of goods and administration of 
regulations and rules made thereunder

• Administration of the Industries (Development 
and Regulation) Act, 1951

• Promoting industrial development of industrially 
backward areas and the north-eastern region 
including international cooperation for industrial 
partnerships

• Promotion of productivity, quality and technical 
cooperation

Invest India is the country’s official Investment 
Promotion and Facilitation Agency, mandated to 
facilitate investments into India. It is envisaged to be 
the first point of reference for potential investors. 
Their domain and functional experts provide sector- 
and state-specific inputs and hand-holding support 
to investors through the entire investment cycle, 
from pre-investment decision-making to after-care. 
They assist with location identification, expediting 
regulatory approvals, facilitating meetings with 
relevant government and corporate officials, and 
also provide after-care services that include initiating 
remedial action on problems faced by investors. 
Invest India is promoted by the DIPP, Ministry of 
Commerce and Industry, the state governments 
of India and the Federation of Indian Chambers of 
Commerce & Industry (FICCI).9

eBiz is India’s government-to-business (G2B) online 
portal aimed at creating an investor-friendly business 
environment in India by making all regulatory 
information - starting from the establishment of a 
business through to its ongoing operations and even 
closure - easily available to the various stakeholders. 
It aims at developing a transparent, efficient and 
convenient interface through which the government 
and businesses can interact, reducing delays in 
various regulatory processes required to start and 
run businesses.10 It is a one-stop online portal 
to apply for and manage all licenses, clearances, 
registrations, and regulatory filings.

eBiz has integrated 20 services of the central 
government, including the application for an 
Industrial License (IL), employer registration, 
Director Identification Number (DIN), PAN, 
TAN, Certificate of Incorporation and Industrial 
Entrepreneur Memorandum.11 Registration for 
PAN, TAN, Employees’ Provident Fund Organization 
(EPFO) and Employees’ State Insurance Corporation 
(ESIC), and incorporation of a company can be done 
through a single form on the portal. Also, the time 
taken for obtaining a PAN and TAN, using a digital 
signature on the eBiz portal, has been brought down 
to T+1 days.12

8. Role and Functions of DIPP, http://dipp.nic.in/English/AboutUs/Roles.aspx, accessed 
on 5  July 2017

9. About Us, Invest India, http://www.investindia.gov.in, accessed 2 August 2017 
10. eBiz, India’s G2B portal, https://www.ebiz.gov.in/aboutus, accessed 2 August 2017

11. eBiz Mission Mode Project - http://dipp.nic.in/for-investors/ebiz-project, accessed 2 
August 2017

12. Ease of Doing Business http://www.epfindia.com/site_docs/PDFs/MiscPDFs/EoDB_
Newsletter_Issue2.pdf,accessed2 August 2017
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Investors can use eBiz for the following services13:

• Obtain information about the various licenses, 
clearances and registrations required to establish 
a new business in India

• Apply online for new licenses or renewal, 
permissions, approvals, clearances and 
registrations

• File tax returns and other regulatory reports

• Make electronic payments towards statutory 
(processing) fees, (stamp) duties, taxes, service 
fee, etc.

• Track the status of the application online

• Receive alerts via email and SMS on the progress 
of submitted applications

• Interact online with the various government 
departments, such as responding to queries/
clarifications, submitting additional documents

• Obtain electronic copies of approved licenses, 
registration certificates and other clearance 
letters

In line with the recent technology upgradation, 
FDI reporting is to be complied with by way of 
e-forms on the eBiz portal. Also, the approvals and 
acknowledgments for FDI reporting are provided by 
the RBI on eBiz, which has reduced paperwork and 
follow-ups with the Authorized Dealer Bank and the 
RBI.

Other government agencies include state industrial 
corporations, investor facilitation centers and 
bilateral chambers of commerce.

The ‘Make in India’ Program

In September 2014, the government launched the 
Make in India campaign, focusing on initiatives to 
facilitate investments into India and promoting it 
as a global manufacturing hub. The program aims 
to improve the ease of doing business in India by 
reducing red tape, improving infrastructure, opening 
up more sectors to FDI, and most importantly, 
changing the image of the government from a 
‘permit-issuing authority’ to a true business partner. 
With the large amount of FDI expected to come 
in, factors such as regulation, infrastructure, skill 
development, technology and financing, that are 
critical for manufacturing, have been scrutinized.

The government identified 25 focus sectors in 
which India could become a world leader, including 
automobiles, aviation, biotechnology, chemicals, 
construction, defense and pharmaceuticals, details 
for which are available on www.makeinindia.com. 
The relevant ministries then identified sector-
specific targets and drafted action plans to identify 
quantifiable and measurable milestones with respect 
to each activity, monitored on a dashboard.

Outdated frameworks are being dismantled and 
replaced with a transparent, user-friendly system 
that helps drive investment, foster innovation, 
develop skills, protect intellectual property and 
build best-in-class manufacturing infrastructure. 
Several initiatives have been undertaken to improve 
the business environment, such as the new de-
licensing and deregulation measures which reduce 
complexity and increase speed and transparency. 
Applications for industrial licenses can now be made 
at any time through eBiz and the validity has been 
extended from two years to three years, providing 
adequate time to procure land and get the necessary 
clearances from authorities. Similarly, environmental 
clearances can now be obtained online.

13. eBiz - GuideMe, https://services.ebiz.gov.in/content/guideme, accessed 15 October 2017 
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India’s manufacturing infrastructure is poised 
for phenomenal growth with smart cities and 
industrial corridors being developed. Youth-focused 
programs and novel institutions are dedicated to 
developing specialized skills. Innovation is being 
encouraged through better management of patent 
and trademark registration. A striking indicator of 
progress is the opening up of key sectors, including 
railways, defense, insurance and medical devices, to 
dramatically increase the amount of FDI14.

Furthermore, the government has taken major 
initiatives to improve the ease of doing business 
in India by simplifying and rationalizing existing 
rules and using information technology to make 
governance more effective. In May 2017, the 
government abolished the Foreign Investment 
Promotion Board (FIPB), in an effort to further 
reduce red tape in the government15. With over 90% 
of FDI entering India through the automatic route, 
proposals will be managed directly by the concerned 
departments in a more efficient manner. Ministries 
and state governments have also been advised 
to simplify the regulatory environment through 
business process reengineering and the use of 
information technology16.

Through the Make in India campaign, the 
government aims to achieve an increase in 
manufacturing sector growth to 12–14% per year, 
an increase in the share of manufacturing in the 
country’s GDP from 16% to 25% by 2022, and 
create 100 million additional jobs by 2022 in the 
manufacturing sector alone17.

Invest India is the main investor-facilitation agency, 
acting as the first reference point for guiding 
foreign investors on all aspects of regulatory 
and policy matters. Its dedicated eight- member 
Investor Facilitation Cell answers queries within 72 
hours and assists investors in seeking regulatory 

14. Ease of Doing Business http://www.epfindia.com/site_docs/PDFs/MiscPDFs/EoDB_
Newsletter_Issue2.pdf, accessed 2 August 2017 

15. Cabinet approves phasing out Foreign Investment Promotion Board, PIB, http://pib.
nic.in/newsite/PrintRelease.aspx?relid=162097,accessed 2 October 2017

16. Make in India Program, PIB, http://pib.nic.in/newsite/erelcontent.aspx?relid=138077, 
accessed 2 October 2017

17. Press release: Make in India: A lion’s step to boost manufacturing, http://www.pib.
nic.in/newsite/efeatures.aspx?relid=110166, accessed 2 October 2017

18. About Us, Make in India, http://www.makeinindia.com/about, accessed 2 October 
2017

19. 1 USD=INR 68
20. Press release: National Capital Goods Policy, 

http://pib.nic.in/newsite/PrintRelease.aspx?relid=145622, accessed 2 October 2017
21. Press release: MoU between NIIF Ltd and RusnanoOJSC of Russia, http://pib.nic.in/

newsite/PrintRelease.aspx?relid=136021, accessed 2 October 2017
22. Intellectual property initiatives to drive ‘Make in India’, Ministry of Commerce & 

Industry, http://pib.nic.in/newsite/mbErel.aspx?relid=123202, accessed 2 October 
2017

approvals, providing hand-holding services through 
the pre-investment phase, execution and after-care 
support18. Dedicated ‘Japan Plus’ and ‘Korea Plus’ 
Cells have also been established.

In May 2016, the government released the National 
Capital Goods Policy with the objective of increasing 
capital goods production from around USD 34 billion 
in 2014–15 to USD 110 billion19 in 2025, and making 
India a world-class hub for capital goods. It aims to 
raise employment to 30 million and increase exports 
to 40% of production20.

With its focus on building infrastructure, the 
government set up a National Investment and 
Infrastructure Fund (NIIF) to attract domestic and 
international investment for maximizing economic 
impact, mainly through infrastructure development 
in commercially viable projects, both greenfield and 
brownfield, including stalled projects. The initial 
corpus is about USD 6 billion, with the government’s 
share being 49%21.

Several measures have also been taken to improve 
the country’s Intellectual Property (IP) ecosystem 
and to create a conducive environment for the 
protection of IP rights of innovators and creators 
by bringing about changes at the legislative and 
policy levels. Some of the initiatives include 
simplified procedures for filing, e-filing facilities 
and fee concessions for Micro, Small and Medium 
Enterprises (MSMEs). To encourage online filing 
of applications and documents, a 10% rebate has 
been introduced. The operationalization of the 
Madrid protocol for international protection of 
trademarks provides one the facility of protecting 
their trademark in 116 countries by filing a single 
application in one language with one set of fees filed 
at the Trademarks Registry22.
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During the last few years, Indian IP offices have 
undergone major improvements in terms of 
upgradation of IP legislation, infrastructure, 
human resources, processing of applications, 
computerization, databases, quality services to 
stakeholders, transparency in functioning and free 
access to IP data through a dynamic website23.

To know more about the IP regime in India, please 
refer to the intellectual property section in this 
chapter.

Industry-specific incentives:
These incentives can be governed by both central 
and state government legislation and could include 
capital and interest subsidies, tax incentives, 
R&D incentives, export incentives and area-based 
incentives.

State-level incentives: 
These are governed by state industrial policies and 
depend on the amount of investment and location of 
the industrial project. The incentives include rebates 
in land cost, relaxation in stamp duty exemption 
on sale or lease of land, power tariff incentives, 
concessional interest rates, investment subsidies, 
tax incentives, backward-area subsidies and special 
incentive packages for mega projects.

Details on incentives for the 25 sectors covered 
under the Make in India program can be seen under 
the 'Financial Support' section for each sector on 
www.makeinindia.com.

Trade Policy and Import and Export 
Controls

In India, exports and imports are regulated by the 
Foreign Trade (Development and Regulation) Act, 
1992, and the Foreign Trade Policy. The Department 
of Commerce, Ministry of Commerce & Industry, 
formulates, implements and monitors the policy. 
The Directorate General of Foreign Trade (DGFT) runs 
various schemes for trade promotion and facilitation.
The Foreign Trade Policy 2015–2020 (FTP), 
announced on 1 April 2015, provides a framework 

for foreign trade in goods and services as well 
as employment generation and increasing value 
addition. It aims to link rules, procedures and 
incentives for exports and imports with other 
initiatives such as Make in India and Digital India 
to create an ‘Export Promotion Mission’, which will 
provide an institutional framework to work with state 
governments to boost India’s exports. The focus 
of the policy is to support both the manufacturing 
and services sectors with a special emphasis on 
improving the ease of doing business in India.

Some key features of the current FTP are as follows:

• The FTP simplified various incentive schemes 
by merging them into two new schemes, 
Merchandise Exports from India Scheme (MEIS) 
for the export of specified goods to specified 
markets and Services Exports from India Scheme 
(SEIS) for exports of notified services. Duty credit 
scrips issued under these schemes and the goods 
imported against them are fully transferable24.

• The MEIS offered product- and market-focused 
incentives for 47,914 tariff lines. The new FTP 
also introduced a scheme to incentivize exports 
of goods through courier or foreign post offices 
using e-commerce under MEIS. As the regulatory 
structure of e-commerce export is still evolving, 
the scope of the scheme was kept limited25.

• The number of mandatory documents required 
for exports and imports have been reduced 
to three, which is comparable to international 
standards26.

• Measures have been taken to boost exports of 
defense and hi-tech items.

• Manufacturers (who are status holders) are 
able to self-certify their manufactured goods in 
phases, as originating from India with a view to 
qualify for preferential treatment under bilateral 
and regional trade agreements. This ‘Approved 
Exporter System’ will help manufacturing 
exporters get quicker access to international 
markets.

• 108 MSME clusters have been identified for 
focused interventions to boost exports.

23. Intellectual Property Facts, Make in India, http://www.makeinindia.com/policy/
intellectual-property-facts, accessed 15 October 2017 

24. Press release: Foreign Trade Policy 2015-2020 unveiled, Ministry of Commerce & 
Industry, http://pib.nic.in/newsite/PrintRelease.aspx?relid=117917, accessed 15 
October 2017

25. Achievements – Ministry of Commerce & Industry, 2 Years of NDA Government, 
http://pib.nic.in/nda2/ContainerAch.aspx?id=16, accessed 15 October 2017

26. Ibid.
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• Several steps are being taken to move towards 
a paperless, digital environment. A robust 
Electronic Data Interchange (EDI) system has 
been set up to facilitate overall ease of exports 
and good governance. Various documentation-
related activities, including import and export 
authorizations which requires interacting with 
other administrative departments, such as 
customs, banks and Export Promotion Councils 
(EPCs) can be done online. This has reduced the 
physical interaction of exporters and importers 
with the government and will help bring greater 
transparency and reduce transaction costs27.

• The Council for Trade Promotion and 
Development was constituted to make the states 
active partners in boosting India’s exports and 
create an environment conducive to international 
trade28. The Board of Trade was reconstituted 
in order to have continuous discussion and 
consultation with trade and industry, and advise 
the government on policy measures in order to 
boost India’s trade29. 

Free Trade Agreements (FTAs) are an important 
element of India’s trade strategy. The Indian Trade 
Portal, indiantradeportal.in, provides the most-
favored nation and preferential tariff rates, rules of 
origin, sanitary and phytosanitary (SPS) standards, 
and Technical Barriers to Trade (TBT) under the 
various FTAs signed by India. It also captures the 
trade flows from major trading partners among 
other resources. A comprehensive list of India’s FTAs 
can be viewed on the Department of Commerce’s 
website, www.commerce.nic.in.

Export incentives:
Special Economic Zones (SEZs) and Export Oriented 
Units (EOUs): The SEZ Act, 2005 aims at attracting 
larger foreign investments into India by providing 
quality infrastructure complemented by an attractive 
fiscal package at the center and the state level, 
with minimal regulations. This Act, along with the 
SEZ Rules, drastically simplified procedures and 
provided single-window clearance on matters related 
27. Foreign Trade Policy, DGFT, http://dgft.gov.in/exim/2000/ftp2015-20E.pdf, accessed 

on 2 October 2017
28. Press release, 1st Meeting of Council of Trade Development and Promotion held in 

New Delhi - Consultations held for developing a Framework for making States Active 
partners in boosting India’s exports, Ministry of Commerce & Industry, http://pib.
nic.in/newsite/PrintRelease.aspx?relid=134314, accessed 15 October 2017

29. Press release: First meeting of the reconstituted Board of Trade, Ministry of 
Commerce & Industry, http://pib.nic.in/newsite/PrintRelease.aspx?relid=138381, 
accessed 15 October 2017

30. Special Economic Zones in India, http://sezindia.nic.in/about-introduction.asp, 
accessed 15 October 2017

31. Facilities and Incentives, SEZs in India, http://www.sezindia.nic.in/about-fi.asp, 
accessed 15 October 2017

32. Foreign Trade Policy 2015–2020, http://dgft.gov.in/exim/2000/Updated_FTP_2015-
2020.pdf, accessed 15 October 2017

33. Press release: Foreign Trade Policy 2015-2020 unveiled, Ministry of Commerce & 
Industry, http://pib.nic.in/newsite/PrintRelease.aspx?relid=117917, accessed 15 
October 2017

34. Ibid.

to the central and state governments30. Incentives 
provided to units in an SEZ differ from state to state, 
but may include duty-free imports of specified 
goods, exemptions from income tax, CST, Minimum 
Alternate Tax (MAT), etc31. The government has 
decided to extend the benefits of both the MEIS and 
SEIS reward schemes to units located in SEZs as well.

Units that export their entire production of 
goods and services may be set up under the EOU 
scheme, Electronics Hardware Technology Park 
(EHTP) scheme, Software Technology Park (STP) 
scheme or Bio-Technology Park (BTP) scheme for 
the manufacture of goods, including repair, re-
making, reconditioning, reengineering, rendering of 
services, agriculture, etc. For such units, 100% FDI 
is permitted through the automatic route, similar to 
SEZ units32.

In order to encourage manufacturing and exports 
under the 100% EOU/EHTP/STPI/BTP schemes, these 
units have been provided with a fast-track clearance 
facility and are allowed to share infrastructure, 
transfer goods and services between units, set up 
warehouses near the port of export and use duty-
free equipment for training33.

The Export Promotion Capital Goods (EPCG) scheme 
allows import of capital goods for pre-production, 
production and post-production at zero customs 
duty. Measures have been adopted to increase 
procurement of capital goods from indigenous 
manufacturers under this scheme, by reducing the 
specific export obligation from 90% to 75% of the 
normal export obligation34.

Duty exemption schemes:
Duty exemption scheme enables duty-free import of 
inputs for export production. These include Advance 
Authorization and Duty-Free Import Authorization 
(DFIA). A duty remission scheme enables post-export 
replenishment/remission of duty on inputs used in 
export products and includes the Duty Drawback 
(DBK) scheme.
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Customs regulations:
The Customs Act, 1962 provides for the levy and 
collection of customs duty on imports and exports, 
import/export procedures, prohibitions on trade of 
certain goods, penalties, offenses, etc. The central 
government levies customs duty on import and 
export of goods at the rates and on the basis of the 
classification under the Customs Tariff Act, 1975. 
The Central Board of Excise and Customs (CBEC) 
deals with the formulation of policy concerning the 
levy and collection of customs and central excise 
duties and service tax, prevention of smuggling 
and administration of matters relating to customs, 
central excise, service tax, and narcotics to the 
extent under CBEC’s purview.35 The customs/import 
tariff for various goods can be viewed on the CBEC 
website, www.cbec.gov.in.

Bank Accounts

India has a well-developed banking system regulated 
by the Reserve Bank of India (RBI), the central 
bank of India. Public and private sector banks are 
subject to the control and supervision of the RBI. 
The Reserve Bank of India Act, 1934 and the Banking 
Regulation Act, 1949 are the core legislations 
pertaining to the banking sector in India.36

A foreign company setting up in India typically opens 
a current (checking) account with an Authorized 
Dealer (AD) bank. An AD bank functions under the 
direction and supervision of the RBI and handles 
both current and capital account transactions. 
Current account transactions, such as payments 
in the course of foreign trade and banking and 
credit facilities in the ordinary course of business 
are usually freely permitted. Capital account 
transactions, such as transfer or issue of any foreign 
security by an Indian resident, transfer or issue 
of security by a non-resident, any borrowing or 
lending, acquisition of immovable property by a 
non-resident and giving of a guarantee in respect 
of a debt or liability are regulated by the RBI.37 The 
ease with which banking account transactions can be 
carried out is also dependent on whether an entity is 
operating under the automatic route or government 
route.

Intellectual Property

The Intellectual Property Rights (IPR) framework 
in India is stable and well established in the legal, 
judicial and administrative aspects. India is a 
member of the World Trade Organization and 
is fully compliant with the Agreement on Trade-
Related Aspects of Intellectual Property (TRIPS). 
India is also a member of the World Intellectual 
Property Organization (WIPO), a body responsible 
for the promotion of protection of intellectual 
property rights throughout the world. India is also a 
signatory to several important WIPO-administered 
international treaties and conventions related to 
intellectual property.38

Acts covering IPR in India include the Patents Act, 
1970 (as amended in 2005); Copyright Act, 1957 
(as amended); Trade Marks Act, 1999 (as amended 
in 2010); Designs Act, 2000; and Geographical 
Indications of Goods (Registration & Protection) Act, 
1999. Intellectual property needs to be registered 
with the Copyright Office or Controller General 
of Patents, Designs and Trademarks, whichever is 
relevant.

On 12 May 2016, the government released the 
National Intellectual Property Rights Policy that seeks 
to promote a holistic and conducive ecosystem to 
catalyze the full potential of intellectual property 
for India’s economic growth and socio-cultural 
development, while protecting public interest. 
Its objectives include creating public awareness, 
stimulating the generation of IPRs, having strong 
and effective IPR laws and strengthening the 
enforcement and adjudicatory mechanisms for 
combating IPR infringements.39

Patents
A patent is granted for an invention that is a new 
product or a process involving an inventive step and 
capable of industrial application. 'New invention' 
means the subject matter has not fallen in public 
domain or that it does not form part of the state of 
the art. An inventive step is/are the feature(s) of the 
invention that involves technical advancement as 

35. Who We Are, Central Board of Excise and Customs, 
http://www.cbec.gov.in/htdocs-cbec/whoweare/whoweare, accessed 20 June 2016

36. About Us, RBI, http://www.rbi.org.in/scripts/AboutusDisplay.aspx, accessed 20 June 
2016

37. Ministry of Finance, http://finmin.nic.in/the_ministry/dept_eco_affairs/capital_
market_div/FEMA_act_1999.pdf, accessed 20 June2016

38. Intellectual Property Facts, Make in India, http://www.makeinindia.com/policy/
intellectual-property-facts, accessed 27 July 2017

39. National Intellectual Property Rights Policy, DIPP, http://dipp.nic.in/policies-rules-
and-acts/policies/national-ipr-policy, accessed 1 August 2017
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40. Intellectual Property Facts, Make in India, http://www.makeinindia.com/policy/
intellectual-property-facts, accessed 20 June 2016

41. World Intellectual Property Organization, http://www.wipo.int/pct/en/, accessed 1 
August 2017

42. Summary of the Paris Convention for the Protection of Industrial Property (1883), 
WIPO, http://www.wipo.int/treaties/en/ip/paris/summary_paris.html, accessed 20 
June 2016

43. Filing of Patent Application, http://www.ipindia.nic.in/writereaddata/Portal/
IPOGuidelinesManuals/1_28_1_manual-of-patent-office-practice_and-procedure.pdf, 
accessed 1 August 2017

44. Intellectual Property Facts, Make in India, http://www.makeinindia.com/policy/
intellectual-property-facts, accessed 1 August 2017

45. Section 108: Reliefs in suit for infringement, Patents Act, 1970, http://ipindia.nic.in/
writereaddata/Portal/ev/sections/ps108.html , accessed 1 August 2017

46. Achievements – Ministry of Commerce & Industry, 2 Years of NDA Government, 
http://pib.nic.in/nda2/ContainerAch.aspx?id=16, accessed 1 August 2017

47. A Hand Book of Copyright Law, Ministry of Human Resource Development, http://

copyright.gov.in/documents/handbook.html, accessed 1 August 2017

compared to existing knowledge, and that makes the 
invention not obvious to a person skilled in the art. 
Industrial use means that the invention is capable of 
being made or used in an industry.40

Patents are governed by the Patents Act, 1970, as 
amended by the Patents (Amendment) Act, 2005 and 
the Patents Rules, 2003, as amended by the Patent 
(Amendment) Rules, 2016.

Normally, a patent obtained in India is not 
enforceable in another country as patent protection 
is a territorial right. However, as India is a signatory 
to the Patent Cooperation Treaty (PCT), applicants 
can file a single international patent application 
under the PCT and simultaneously seek protection 
for an invention in more than 152 countries.41

India is also a signatory to the Paris Convention for 
the Protection of Industrial Property. The convention 
provides for the right of priority, due to which, 
based on a regular first application filed in one of 
the contracting states, the applicant may, within a 
certain period of time (12 months for patents), apply 
for protection in any of the other contracting states. 
These subsequent applications will be regarded 
as if they had been filed on the same day as the 
first application, i.e. they will have priority over 
applications filed by others during that period.42

India follows a first-to-file patent system. A patent 
application can be filed either by the true and 
first inventor or his/her assignee, either alone 
or jointly with any other person, or the legal 
representative of a deceased person. An applicant 
can file a patent application if they have a place of 
residence, business or domicile in India. A patent 
application can be filed with the Patent Office at 
any of its four locations (Kolkata, Delhi, Chennai, 
or Mumbai) depending on territorial jurisdiction, 
or online through its official website, www.ipindia.
nic.in.43 Foreign applicants who do not have a 
place of business or domicile in India can file their 
applications through an Indian patent agent.

All the records are digitized and freely available 
through the website. The entire processing of patent 
applications is electronic and information relating 
to processing is made available on the website in 
real time, thereby providing valuable information 
to the applicants. A patent is granted for a uniform 
period of 20 years from the filing date of the patent 
application, for inventions in all fields of technology, 
and it is a territorial right.44

The Patents Act, 1970 provides for the enforcement 
of patents by way of suits on infringement. The 
patentee may file an action for patent infringement 
in either a District Court or a High Court. The relief 
that a court may grant includes an injunction and, 
at the option of the patentee, either damages, or an 
account of profits. The court may also order that the 
infringing goods be seized, forfeited or destroyed 
without payment of any compensation.45

Several initiatives have been taken to speed up 
patent and trademark processing, which are 
expected to reduce pendency of patent applications 
with first examination, which currently takes 38 
months to 78 months, slated to be brought down 
to 18 months by March 2018, in line with global 
practices.46

Copyright
The Copyright Act, 1957 protects original literary, 
dramatic, musical and artistic works, and 
cinematograph films and sound recordings from 
unauthorized use. Unlike patents, copyright protects 
the expression and not ideas. There is no copyright 
protection for ideas, procedures, methods of 
operation, or mathematical concepts as such. It is 
not necessary to register a work to claim copyright 
in India. Acquisition of copyright is automatic – it 
comes into existence as soon as a work is created 
and requires no formalities. However, a certificate 
of registration of copyright and the entries made 
therein serve as prima facie evidence in a court 
of law with reference to disputes on ownership of 
copyright.47
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The Copyright Office has been set up to provide 
registration facilities to all types of works and is 
headed by a Registrar of Copyrights. The Copyright 
(Amendment) Act, 2012 extends copyright protection 
in the digital environment, ensuring the right to 
receive royalties for authors and music composers, 
exclusive economic and moral rights to performers, 
equal membership rights in copyright societies for 
authors and other right owners and exception of 
copyrights for the physically disabled to access any 
works.48

Trademarks49

Under the Trade Marks Act, 1999, a person who is 
the proprietor of the trademark can apply to the 
Registrar of Trademarks for the registration of its 
mark for goods and services. A trademark means 
a mark capable of being represented graphically 
and which is capable of distinguishing the goods or 
services of one undertaking from those of another 
undertaking. A trademark can be a device, brand, 
heading, label, ticket name, packaging, sign, word, 
letter, number, drawing, picture, emblem, color or 
combination of colors, shape of goods, signature or a 
combination thereof.

Though the registration of trademark is not 
compulsory, registration is prima facie proof of title 
and gives the registered proprietor the exclusive 
right to use the trademark and take legal action in 
case of infringement. If a trademark is not registered 
and if someone not having a right in the trademark 
uses that trademark, the proprietor of the trademark 
can take the common law action of passing off. 
The initial registration is valid for a period of 10 
years, which is renewable for an indefinite period 
of time. India also acceded to the Madrid Protocol, 
which allows applicants to file an application for 
international registration in other countries that are 
members of the protocol, through a simple form and 
by payment in one foreign currency. Applicants can 
also file indicating India as the designated country in 
forms. This also enables time-bound processing of 
trademark applications.

48. Copyright Office,http://copyright.gov.in, accessed 1 August 2017

49. Intellectual Property Facts, Make in India, http://www.makeinindia.com/policy/

intellectual-property-facts, accessed 1 August 2017

50. Trade Mark Rules 2017, PIB, http://pib.nic.in/newsite/PrintRelease.

aspx?relid=158879, accessed 1 August 2017

51. Designs, Controller General of Patents, Designs and Trademarks, http://www.ipindia.

nic.in/faq-designs.htm/, accessed 1 August 2017

With several new initiatives, the first examination 
of trademark applications, which previously took 13 
months has been brought down to just one month as 
on January 2017.50

Design51

The essential purpose of design law is to promote 
and protect the design element of industrial 
production. It is also intended to promote innovative 
activity in industries. The existing legislation on 
industrial designs in India is contained in the Designs 
Act, 2000.
The essential requirements for the registration of a 
‘design’ under the Designs Act, 2000 are as follows:

• The design should be new or original, not 
previously published or used in any country 
before the date of application for registration.

• The design should relate to features of shape, 
configuration, pattern or ornamentation applied 
or applicable to an article.

• The design should be applied to any article by any 
industrial process.

• The features of the design in the finished article 
should appeal to and be judged solely by the eye.

• Any mode or principle of construction or 
operation or anything which is, in substance, a 
mere mechanical device cannot be registered as 
a design.

• The design should not include any trademark or 
property mark or artistic works as defined under 
the Copyright Act, 1957.

The registration of a design confers upon the 
registered proprietor a ‘copyright’ on the design for 
the period of registration. It gives the proprietor 
the exclusive right to apply it to any article in the 
registered class. A registered proprietor of the design 
is entitled to better protection of his intellectual 
property. He can sue for infringement (recoverable 
amount cannot exceed INR 2,00,000), and license or 
sell his design as legal property for a consideration 
or royalty.
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52. Intellectual Property Facts, Make in India, http://www.makeinindia.com/policy/intellectual-property-facts, accessed 1 August 2017

Any person (including a firm, partnership or body 
corporate) claiming to be the proprietor of the 
design can apply for its registration. The application 
can be filed by the applicant directly or through an 
agent. The duration of the registration of a design is 
initially 10 years from the date of registration, which 
may be extended by five years through the relevant 
application.

Geographical indications
Geographical indications are covered as an element 
of intellectual property under the Paris Convention 
as well as the TRIPS agreement. A geographical 
indication identifies agricultural/natural/
manufactured goods as originating or manufactured 
in the territory of a country/region/locality in that 
territory, where a given quality, reputation or 
other characteristic of such goods is essentially 
attributable to its geographical origin. In cases where 
such goods are manufactured goods, one of the 
activities of either the production or processing or 
preparation of the goods concerned takes place in 
such territory, region or locality as the case may be. 
The Geographical Indications of Goods (Registration 
& Protection) Act, 1999 is the relevant Act in India52.

Privacy

The Right to Privacy is a fundamental right and 
is protected under the Indian Constitution. The 
Supreme Court of India has time and again 
protected the right to privacy by reading it into 
the fundamental right to life and personal liberty 
available to all persons. Privacy rules in India 
are contained in the Information Technology 
(Reasonable Security Practices and Procedures 
and Sensitive Personal Data or Information) Rules, 
2011 (Privacy Rules) notified under the Information 
Technology Act, 2000. The Privacy Rules are 
applicable to bodies corporate across industries and 
sectors.

Under the Privacy Rules, a body corporate handling 
or collecting personal information from any person 
is required to:

• Provide a privacy policy and make it accessible to 
the providers of information

• Have in place reasonable security practices and 
procedures

• Obtain consent from the providers of information 
regarding the use of such personal information

• Use the personal information only for the 
purposes for which it has been collected

• Retain information only for such time period as 
may be required

• Keep the information secure and not publish it

• Obtain permission of the provider of information 
prior to disclosure of such information, unless 
required to be disclosed by law or to certain 
government agencies

• Take reasonable steps while collecting 
information directly from the person concerned 
to ensure that the person concerned is having the 
knowledge of

 – the fact that the information is being collected

 – the purpose for which the information is being-
collected

 – the intended recipients of the information

 – the name and address of (i) the agency that is 
collecting the information; and (ii) the agency 
that will retain the information.

• Permit the providers of information, as and when 
requested by them, to review the information 
they had provided and ensure that any personal 
information or sensitive personal data or 
information found to be inaccurate or deficient is 
corrected or amended as feasible

• Provide an option to the provider of information 
to not provide the data or information sought 
to be collected or to withdraw the consent given 
earlier. In such cases, the body corporate shall 
have the option of not providing goods or services 
for which the said information was sought
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• Address any discrepancies and grievances of 
the provider of information with respect to 
processing of information in a timely manner. For 
this purpose, the body corporate has to designate 
a Grievance Officer and publish his name and 
contact details on its website. The Grievance 
Officer will have to redress the grievances of the 
provider of information expeditiously, within one 
month from the date of receipt of grievance53.

Certain industries where technology and data 
transfer are critical are closely monitored by the 
government e.g. licensed defense industries in the 
private sector.

Cross-border transactions

India has witnessed increasing interest in cross-
border transactions over the last few years, due 
to growing confidence in the economy and the 
various government initiatives designed to build a 
conducive eco-system for doing business in India. 
The key rationale behind cross-border transactions 
include technological collaborations/research and 
development, contract manufacturing for domestic 
operations as well as exports, distribution, market 
acquisition and penetration, etc.

Some of the major regulations to be considered 
while undertaking an M&A transaction in India are as 
follows:

Companies Act, 1956 and Companies Act, 2013 (to 
the extent notified)

• The Companies Act, 1956 has been replaced 
by the Companies Act, 2013 (to the extent 
notified). The Act governs mergers and schemes 
of arrangement, including procedures for 
approval from the Company Court and various 
stakeholders, such as shareholders, creditors, etc. 
While the Companies Act, 1956 did not permit 
an Indian company to merge with a foreign 
company, the Companies Act, 2013 allows such 
mergers subject to certain rules.

• Acquisitions must comply with the procedure 
stated in the company’s Articles of Association for 
transfer of shares and the provisions relating to 
shareholders’ approval.

• Sale of an undertaking or part thereof can be 
undertaken by a company with the approval of at 
least 75% of its shareholders.

Securities Law (governed by SEBI)

• Takeover code: Regulates the acquisition of shares 
and control in listed companies

• Listing regulations: Prescribes certain mandatory 
conditions and procedures that listing companies 
must comply with

• Issue of capital and disclosure requirements: 
Regulates the provisions of preferential allotment 
for the new issue of shares

• Insider trading regulations: Controls the 
dispersion of unpublished price sensitive 
information

Taxes and duties apply on the basis of the mode 
of the transaction (i.e. acquisition, slump sale 
and asset sale)

• Direct tax provisions: To consider taxes on 
account of transfer of capital assets and business 
undertakings, utilization of carried forward 
losses and unabsorbed depreciation of the 
amalgamating company

• Stamp duty: Payable on certain instruments/
documents, such as court orders for mergers and 
demergers, share transfer forms, shareholders’ 
agreement/joint venture agreement, share 
purchase agreements and conveyance deeds for 
transfer of assets

• Goods and Services Tax provisions: For 
transactions under the asset sale mode, supply 
or acquisition of assets will be liable to tax 
under GST, while transfer of business on a going 
concern basis will not be taxable. In certain 
cases however, the business undertaking may be 
considered an asset and therefore, GST may be 
applicable on such transactions.

53. Department of Electronics & Information Technology, http://deity.gov.in/sites/upload_files/dit/files/GSR313E_10511(1).pdf, accessed 20June 2016
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Competition Act
The Act regulates combinations (acquisitions, 
acquiring of control, and mergers and acquisitions), 
which cause or are likely to cause an appreciable 
adverse effect on competition within India. The law 
has prescribed certain financial thresholds based 
on turnover/assets, to ascertain the applicability 
of competition law provisions to the merger/
acquisition. 

With the increase in M&A activities, a robust 
regulatory framework is required to boost 
transactions. The recent passage of the Insolvency 
and Bankruptcy Code and the GST legislation further 
strengthens India’s regulatory framework. While the 
bankruptcy law promotes foreign investment and 
domestic lending by expediting debt recovery, GST 
promises to boost GDP growth through increasing 
transparency and efficiency across different 
sectors of the economy. Bolstered by these policy 
developments, along with liberalized FDI thresholds 
and relaxed sectoral reforms, both M&A activity and 
private equity investments are likely to rise in the 
coming years.

Competition Law –
Regulating Combinations

The erstwhile Monopolies and Restrictive Trade 
Practices Act, 1969 (MRTP Act) controlled monopolies 
and prohibited monopolistic and restrictive trade 
practices in India. The MRTP Act was completely 
replaced by the Competition Act, 2002 with effect 
from 1 September 2009.

The Competition Act moved away from the earlier 
emphasis of curbing monopolies towards promoting 
and sustaining competition to enhance consumer 
welfare and support economic growth. 

Accordingly, the Competition Commission of India 
(CCI) was constituted to eliminate practices having 
an adverse effect on competition, promote and 
sustain competition, protect interests of consumers 
and ensure freedom of trade in markets through the 
enforcement of competition law.

The Act prohibits anti-competitive agreements, abuse 
of dominant position by enterprises and regulates 
combinations (acquisition, acquiring of control, 
and mergers and acquisitions), which cause or are 
likely to cause an appreciable adverse effect on 
competition within India54.

The Competition Commission of India (CCI) made 
the following amendments to its Combination 
Regulations in order to further ease doing business 
in India:

Increase in thresholds: Threshold levels (of 
assets and turnover) for notifying the proposed 
combination were increased by 100% through an 
order passed on 4 March 201655. 

Thresholds for filing notice

Enterprise level Assets or Turnover

India > INR 20 billion

or

> INR 60 billion

Worldwide with
India leg 

> USD 1 billion with at least
> INR 10 billion in India

> USD 3 billion with at least
> INR 30 billion in India

Group level

India > INR 80 billion > INR 240 billion

Worldwide with 
India leg

> USD 4 billion with at least
> INR 10 billion in India

> USD 12 billion with at least
> INR 30 billion in India

54. Department of Electronics & Information Technology, http://meity.gov.in/sites/

upload_files/dit/files/GSR313E_10511(1).pdf, accessed 1 August 2017

55. About CCI, Competition Commission of India, http://www.cci.gov.in/about-cci, 

accessed 20 June 2016
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Increase in thresholds: Threshold levels for 
exempting the target enterprise from notifying the 
proposed combination have been raised to INR 3.5 
billion in assets or INR 10 billion in turnover from the 
earlier levels of INR 2.5 billion in assets or INR 7.5 
billion in turnover56.

The CCI clarified the definition of the term ‘other 
document’ in the merger notice, the scope of which 
is now limited to a communication conveying the 
intention to make an acquisition to a Statutory 
Authority. This amendment clarifies what triggers 

the requirement for notifying the CCI. The previous 
regulation called for conveying the intention of an 
acquisition to the central or state government or 
a Statutory Authority. Presently, it is limited to a 
Statutory Authority only57.

The CCI has extended the deadline for completion 
of the Phase-I review of merger documents from 30 
calendar days to 30 working days, providing ample 
time for dialogue between the parties to the merger 
and the regulator to reach a positive outcome58.

Consumer Protection

The Department of Consumer Affairs of the Ministry 
of Consumer Affairs, Food and Public Distribution is 
responsible for the implementation of the Consumer 
Protection Act, 1986, Bureau of Indian Standards 
Act, 1986, and Standards of Weights and Measures; 
the supply, prices and distribution of essential 
commodities; prevention of black marketing; 
internal trade; regulation of packaged commodities; 
consumer cooperatives; and monitoring prices and 
availability of essential commodities59. 

The Consumer Protection Act, 1986 is a social 
legislation that lays down the rights of consumers 
and provides for the promotion and protection of 
consumer rights in India. The provisions of this Act 
cover goods as well as services. Goods covered are 
those that are manufactured or produced and sold 
to consumers through wholesalers and retailers. 
Services include transport, telephone, electricity, 
housing, banking, insurance, medical treatment, 
etc. The remedy available under the Consumer 
Protection Act is in addition to that already available 
to an aggrieved consumer by way of civil suit. 
To provide inexpensive and speedy redressal of 
consumer disputes, quasi-judicial bodies have been 
set up in each district, state and at the national level, 
called District Forums, State Consumer Disputes 
Redressal Commissions and the National Consumer 

Disputes Redressal Commission, respectively. Also, 
aggrieved consumers can file their complaints with 
Consumer Forum that can award compensation and 
provide other relief 60. They could also call the toll-
free National Consumer Helpline on 1800-11-4000 or 
send a text message to +918130009809 mentioning 
their name and city61.

Building regulations

The National Building Code of India, 2005 (NBC) is a 
comprehensive building code providing guidelines 
for regulating building construction activities across 
the country. It serves as a model code for adoption 
by all agencies involved in building construction, 
such as the Public Works Departments, government 
construction departments, local bodies or private 
construction agencies. The NBC mainly contains 
administrative regulations, development control 
rules and general building requirements; fire safety 
requirements; stipulations regarding building 
materials, structural design and construction 
(including safety); and building and plumbing 
services62. Local bylaws are also formulated 
and adopted by state governments, urban local 
bodies and development authorities to regulate 
construction activities in the area that they are 
framed for.

56. Revised thresholds, CCI, http://www.cci.gov.in/sites/default/files/whats_
newdocument/Revised%20thresholds.pdf, accessed 20 June 2016

57. Notification S. O. 674 (E), CCI, http://www.cci.gov.in/sites/default/files/notification/
SO%20673%28E%29-674%28E%29- 675%28E%29.pdf, accessed 20 June 2016

58. Press release: CCI Amends its Combination Regulations, Ministry of Corporate 
Affairs, http://pib.nic.in/newsite/PrintRelease.aspx?relid=122964, accessed 20 June 
2016

59. Ibid.
60. About Us, Department of Consumer Affairs, http://consumeraffairs.nic.in/Forms/

contentpage.aspx?lid=37,accessed1 August 2017
61. History, National Consumer Disputes Redressal Commission, http://ncdrc.nic.in/

history.html, accessed 1 August 2017
62. National Consumer Helpline, http://www.nationalconsumerhelpline.in/, accessed 1 

August 2017
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The Real Estate (Regulation and Development) 
Act, 2016 aims to protect the interests of the large 
number of aspiring house buyers, while enhancing 
the credibility of the construction industry by 
promoting transparency, accountability and 
efficiency in the execution of projects. It was enacted 
to establish an effective regulatory mechanism for 
the orderly growth of the sector, which is the second 
largest employer after agriculture63.

The Act’s main objectives include: to establish the 
Real Estate Regulatory Authority for regulation and 
promotion of the real estate sector and to ensure the 
sale of plots, apartments or buildings, or the sale of 
real estate projects, in an efficient and transparent 
manner; to protect the interest of consumers in 
the real estate sector; to establish an adjudicating 
mechanism for speedy dispute redressal; and to 
establish the Appellate Tribunal to hear appeals from 
the decisions, directions or orders of the Real Estate 
Regulatory Authority and the adjudicating officer64.  
   
With effect from 1 May 2017, all the 92 sections 
of the Act have come into force wherein all the 
developers shall get all the ongoing projects that 
have not received a Completion Certificate and 
the new projects registered with the Regulatory 
Authorities, within three months i.e. by the end of 
July 2017. This enables the buyers to enforce their 
rights and seek redressal of grievances after such 
registration65.

Environment, Pollution and Waste
Management

There are various laws governing environmental 
and pollution control matters, including the Water 
(Prevention and Control of Pollution) Act, 1974; 
the Air (Prevention and Control of Pollution) Act, 
1981; the Environment (Protection) Act, 1986; 
the Biomedical Waste Management & Handling) 
Rules, 1998; the Manufacture, Storage and 
Import of Hazardous Chemicals Rules, 1989; and 
the Hazardous Waste (Management, Handling 

and Transboundary Movement) Rules, 2008. 
Contravention of the above Acts attracts a fine and 
imprisonment. The Ministry of Environment, Forest 
and Climate Change (MoEFCC) is the nodal agency 
of the central government for planning, promoting, 
coordinating and overseeing the implementation 
of India’s environmental and forestry policies and 
programs66. The process of applying for environment 
and forest clearances has been made online through 
the MoEFCC’s portals 
www.environmentclearance.nic.in and 
www.forestsclearance.nic.in.

The Public Liability Insurance Act, 1991 applies to all 
owners associated with the production or handling 
of any hazardous chemicals. It provides for damages 
to victims of an accident that occurs as a result of 
handling any hazardous substance67.

The Central Pollution Control Board (CPCB) is a 
statutory organization under the MoEFCC that 
advises the central government on any matter 
concerning the prevention and control of water and 
air pollution and coordinates the activities of the 
State Pollution Control Boards (SPCB) among other 
things68. Each SPCB provides detailed guidelines for 
necessary approvals and conditions required for 
setting up operations in the state.

The Insolvency and Bankruptcy
Code, 2016

The Insolvency and Bankruptcy Code, 2016 
(Code) came into force on 28 May 2016 and 
consolidates several laws relating to the insolvency 
and bankruptcy of individuals, corporates and 
partnership firms. The key feature of the Code is that 
it allows the creditors to assess the viability of the 
debtor’s business and formulate a resolution plan. 
In case the resolution plan fails, the debtor goes into 
liquidation. Apart from the insolvency provisions, 
the new Code also provides closure option to solvent 
corporates by way of voluntary liquidation. The new 
Code has established an institutional framework of 

63. National Building Code of India, 2005, http://www.bis.org.in/sf/nbc.htm, accessed 1 
August 2017

64. Press release: Rajya Sabha clears Real Estate Bill seeking to make consumer the king, 
http://pib.nic.in/newsite/PrintRelease.aspx?relid=137670, accessed 1 August 2017

65. The Real Estate (Regulation and Development) Act, 2016, 
http://www.indiacode.nic.in/acts-in-pdf/2016/201616.pdf, accessed1 August 2017

66. Press release: Real Estate Act comes into force. http://www.pib.nic.in/newsite/
PrintRelease.aspx?relid=161408, accessed 1 August 2017

67. About, Ministry of Environment, Forest and Climate Change, http://envfor.nic.in/

about-ministry/about-ministry, accessed 1 August 2017

68. Public Liability Insurance, Ministry of Environment & Forests, http://envfor.nic.in/

rules-regulations/public-liability-insurance, accessed 1 August 2017
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insolvency professionals, an adjudicating system and 
information utilities which will help in facilitating 
time-bound insolvency processes and liquidation.

Recent developments
In terms of Ease of Doing Business, India jumped 30 
ranks and now features at rank 100 according to the 
World Bank flagship report, Doing Business 2018. 
This jump comes on the back of business regulatory 
reforms in eight major areas69, namely70:

• Making it easier to start a business

• Making it easier to deal with construction permits

• Strengthening legal rights of borrowers and lenders

• Strengthening minority investor protections

• Making it easier to pay taxes

• Making it easier to trade across borders

• Making it easier to enforce contracts

• Making it easier to resolve insolvency

India featured amongst the top 10 countries in the 
world who have made the most improvements 
in terms of reforms. The government’s aim of 
simplifying the current business and regulatory 
environment is clear and the various government 
initiatives taken have resulted in a substantial 
improvement in the Ease of Doing Business ranking. 

69. These reforms have been covered in detail under the relevant chapters of the Doing 

Business in India guide

70. Doing Business 2018 - Reforming to Create Jobs, World Bank, http://www.

doingbusiness.org/~/media/WBG/DoingBusiness/Documents/Annual-Reports/

English/DB2018-Full-Report.pdf, accessed 14 November 2017
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The Banking System

The banking and financial sector in India functions 
under the superintendence and control of the 
central bank, the Reserve Bank of India (RBI). It was 
established in 1935 with the main aim of maintaining 
monetary and financial stability.

The RBI performs the following functions1:

Monetary Authority

• Formulates, implements, and monitors the 
monetary policy.

• Objective: Maintaining price stability and ensuring 
the adequate flow of credit to productive sectors.

Regulator and Supervisor of the Financial System

• Prescribes a broad operational framework for the 
broad operational framework for the country’s 
banking and financial system.

• Objective: Maintaining public confidence in the 
system, protecting depositors’ interests, and 
providing cost-effective banking services.

Manager of Foreign Exchange

• Manages the Foreign Exchange Management Act, 
1999.

• Objective: Facilitating external trade and payment, 
and promoting the orderly development and 
maintenance of the foreign exchange market in 
India.

Issuer of Currency

• Issues and exchanges/destroys currency and 
coins not fit for circulation.

 
Other Functions

• Banker and debt manager to the government: 
Performs a merchant banking function for the 
central and state governments and also acts as 
their banker.

• Banker to banks: Maintains banking accounts of 
all scheduled banks.

Types of banks Number 
of banks

Public sector banks 21

Private Indian banks 26

Private foreign banks 21

Regional rural banks 21

Scheduled urban cooperative banks 21

Non-scheduled urban cooperative 
banks 21

District cooperatives 21

Scheduled state cooperatives 21

Non-scheduled state cooperatives 21

Legal Framework3

The primary Acts governing this sector are the 
Reserve Bank of India Act, 1934 and the Banking 
Regulation Act, 1949 [also the Banking Laws 
(Amendment) Act, 2012]. Several other Acts govern 
specific functions (e.g. the Foreign Exchange 
Management Act, 1999), banking operations, and 
individual institutions.

Foreign Banks in India4

With increasing globalization, the presence of 
foreign banks must expand, particularly because 
they specialize in providing sophisticated financial 
products and facilitate the flow of foreign 
capital. Their increased presence would meet the 

Existing Banking Structure2

Different departments of the RBI oversee the various 
entities that comprise India’s financial infrastructure, 
such as commercial banks, financial institutions, 
cooperative banks, and non-banking financial 
companies.

1. About Us, RBI, https://www.rbi.org.in/Scripts/AboutusDisplay.aspx#MF, accessed 8 
August 2017

2. Banks in India, RBI, https://rbi.org.in/commonman/English/Scripts/BanksInIndia.
aspx, accessed 8 August 2017

3. About Us, RBI, https://www.rbi.org.in/Scripts/AboutusDisplay.aspx#LF, 
accessed 8 August 2017

4. Core Principles of Effective Banking Supervision, http://www.rbi.org.in/upload/
publications/pdfs/10115.pdf, accessed 15 Octber 2017
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requirements of the growing Indian economy.

Currently, foreign banks can operate in India through 
branches, by setting up a Wholly-owned Subsidiary 
(WOS), or a subsidiary with aggregate foreign 
investment up to 74% of the paid-up capital in a 
private bank (up to 49% under the automatic route). 
Also, at least 26% of the paid-up capital will have to 
be held by Indian residents at all times, except with 
respect to a WOS. A foreign bank can establish a 
WOS either through conversion of existing branches 
into a subsidiary or through a fresh banking license.

A subsidiary of a foreign bank will be subject to 
the licensing requirements and conditions broadly 
consistent with those for new private sector banks. 
Guidelines for setting up a WOS will be issued 
separately by the RBI.

In the case of NRIs, individual holding is restricted 
to 5% of the total paid-up capital, and the aggregate 
limit cannot exceed 10% of the total paid-up capital 
both on a repatriation and non-repatriation basis. 
This can be raised to 24% by a special resolution by 
its General Body.
In the case of Foreign Institutional Investors (FIIs)/
Foreign Portfolio Investors (FPIs), individual holding 
is restricted to less than 10% of the total paid-up 
capital. The aggregate limit for all FIIs/FPIs cannot 
exceed 24% of the total paid-up capital, which can be 
raised to 74% by the bank through a resolution by its 
Board of Directors, followed by a special resolution 
by its General Body. For public sector banks, FDI and 
portfolio investment is limited to 20%.

Capital Requirements

The RBI has instructed banks to maintain adequate 
capital on a continuous basis for credit, market and 
operational risks among others. Capital adequacy is 
measured in terms of the Capital to Risk-Weighted 
Assets Ratio (CRAR). Basel III Capital Regulations 
specifying minimum capital requirements have been 
implemented in India from 1 April 2013 in phases, 
and will be fully implemented by 31 March 2019.

With respect to the Basel III liquidity standards, 

the RBI started phasing in implementation of the 
Liquidity Coverage Ratio (LCR) from January 2015 and 
is looking to implement the Net Stable Funding Ratio 
(NSFR) from 1 January 2018 for banks in India8. On 
28 May 2015, the RBI released draft guidelines on 
NSFR for comments.

Currency Exchange Control5

The RBI supervises and regulates the foreign 
exchange market in India through the Foreign 
Exchange Management Act, 1999 (FEMA). It issues 
licenses to banks and other institutions to act as 
Authorized Dealers in the foreign exchange market. 
The RBI has undertaken substantial elimination 
of licensing, quantitative restrictions and other 
regulatory and discretionary controls.

The foreign exchange market in India is comprised 
of: Authorized Persons (banks, money changers and 
other entities) in the foreign exchange business; 
foreign exchange brokers who act as intermediaries; 
and customers – individuals as well as companies – 
who need foreign exchange for their transactions. 
The customer segment is dominated by major public 
sector entities, the Indian government and large 
private sector companies. FIIs have emerged as 
an important constituent in the equity market and 
thus, contribute significantly to the foreign exchange 
market activity. The Indian foreign exchange market 
primarily comprises two segments – the spot market 
(the dominant segment) and the derivatives market.

A unified, single, market-determined exchange rate 
system based on the demand and supply of foreign 
exchange has been effective from 1 March 1993.
The RBI’s exchange rate policy focuses on ensuring 
orderly conditions in the foreign exchange market; 
therefore, it closely monitors developments in 
financial markets in India and abroad. When 
necessary, it intervenes in the market by buying or 
selling foreign currencies. Market operations are 
undertaken either directly or through public sector 
banks.

5. Reserve Bank of India: Functions and Working, https://rbidocs.rbi.org.in/rdocs/Content/PDFs/FUNCWWE080910.pdf, accessed 15 October 2017
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Foreign Portfolio Investment

In addition to FDI route, foreign investment in 
India is also permitted under the Foreign Portfolio 
Investment Route (FPI Route). The FPI route 
is governed by the prescribed regulations (FPI 
Regulations) framed by the Securities & Exchange 
Board of India (SEBI), the regulatory body governing 
the Indian capital market. Under the FPI route, the 
foreign investors are permitted to invest in securities 
which are listed/to be listed on recognized stock 
exchanges in India.

FPI regulations require any foreign investor to take 
registration with the SEBI under either of the three 
categories provided, before initiating any investment 
activities in India. Selection of the category would 
depend mainly on the business of the entity in its 
home country. SEBI registration fee is different for 
each category. Furthermore, FPIs are also required 
to appoint a banker in India as their custodian bank.

Indian tax laws provide for a prescribed tax regime 
for FPIs in India to bring the maximum level of 
certainty with respect to FPI taxation. As per the 
Indian tax laws, the FPIs are taxable as per the 
prescribed tax regime or the provisions of the tax 
treaty (if any) India has entered into with the home 
country of the foreign investors (DTAA), whichever 
is beneficial. To avail the beneficial provisions of the 
DTAA, the FPI would need to obtain a Tax Residency 
Certificate from its home country, and would also 
need to comply with other requirements of the DTAA, 
as applicable.    

FPIs are also required to appoint a tax consultant 
in India. The tax consultant in India would issue 
the remittance certificates for the purpose of 
repatriation of funds back to FPI’s home country 
after determining Indian tax liabilities, if any, 
considering the investment activities carried out 
by the FPI in India. Furthermore, the FPIs are also 
required to file their annual tax return in India for 
any financial year (i.e., from 1 April to 31 March any 
year).
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Sole Proprietorship

A sole proprietorship is an organization where a 
single individual owns, manages and controls the 
business. There is no requirement for registration 
of the firm. The firm has no legal existence separate 
from its owner. However, the sole proprietor may be 
required to obtain a license for carrying out business 
from the local administration. The required capital 
is supplied wholly by the owner himself, who alone 
enjoys the profits of the business and alone bears all 
the losses. The liability of the proprietor is unlimited, 
i.e. it extends beyond the capital invested in the firm. 
This form of organization is suitable for businesses 
that involve moderate risk1.

A Non-Resident Indian (NRI) or Person of Indian 
Origin (PIO) may invest in a sole proprietorship 
concern (except those engaged in agricultural/
plantation activities or real estate businesses or 
print media) with repatriation benefits only with the 
prior approval of the Reserve Bank of India (RBI). No 
person resident outside India, other than NRIs/PIOs, 
can make any investment by way of contribution to 
the capital of a proprietorship concern. However, 
the RBI may, on an application made to it, make an 
exception for a person resident outside India subject 
to terms and conditions as may be considered 
necessary2.

Partnership

A partnership is the relation between persons who 
have agreed to share the profits of a business carried 
on by all or any of them acting for all. Persons who 
have entered into partnership with one another are 
individually called ‘partners’ and collectively, ‘a firm’, 
and the name under which their business is carried 
on is the ‘firm name’. It is governed by the Indian 
Partnership Act, 19323.

A partnership can be formed by an agreement, 
which may be either written or oral. If the written 
agreement is duly stamped and registered, it is 
known as a ‘Partnership Deed’. If the firm is not 

registered, it will be deprived of certain legal 
benefits, such as when there are disputes between 
partners. 

The Registrar of Firms is responsible for registering 
partnership firms. There must be a minimum of 
two partners, while the maximum number can be 
10 in the case of a banking business, and 20 for all 
other types of businesses. The firm has no separate 
legal existence, i.e. the firm and the partners are the 
same in the eyes of law. The liability of the partners 
is unlimited – they are jointly and severally liable 
for the liabilities of the firm. There are restrictions 
on the transfer of interest, i.e. none of the partners 
can transfer their interest in the firm to any 
person (except to the existing partners) without 
the unanimous consent of all other partners. The 
firm must be dissolved on the retirement, lunacy, 
bankruptcy or death of any partner subject to the 
provision of the Partnership Deed.4

NRIs/PIOs may invest in partnership firms (except 
those engaged in agricultural/plantation activities 
or real estate businesses or print media) with 
repatriation benefits only with the prior approval 
of the RBI. No person resident outside India, other 
than NRIs/PIOs, can make any investment by way 
of contribution to the capital of a firm. However, 
the RBI may, on an application made to it, permit a 
person resident outside India subject to such terms 
and conditions as may be considered necessary5.

Limited Companies

The Companies Act, 2013 (to the extent applicable) 
broadly recognizes four types of companies:

• Public Limited Company

• Private Limited Company

• Dormant Company

• One Person Company

Private Limited company6

A private company is one that restricts (by its Articles 
of Association):

1. Sole Proprietorship, http://www.archive.india.gov.in/business/starting_business/
sole_proprietorship.php, accessed 15 October 2017

2. Foreign Investments in India – Investment in Proprietorship Concern/ Partnership 
Firm A.P. (DIR Series) Circular No.39 (December 3, 2003), RBI, https://rbidocs.rbi.org.
in/rdocs/notification/PDFs/40493.pdf, accessed 15 October 2017

3. Partnership Act, 1932, http://www.mca.gov.in/Ministry/actsbills/pdf/Partnership_
Act_1932.pdf, accessed 15 October 2017

4. Ibid.
5. Paragraph 3.2,.2 (iii) of  Consolidated FDI Policy 2017, DIPP, http://dipp.nic.in/

foreign-direct-investment/foreign-direct-investment-policy, accessed 2 October 2017
6. Section 2(68) of the Companies Act, 2013, http://www.mca.gov.in/Ministry/pdf/

CompaniesAct2013.pdf, accessed 15 October 2017
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• The rights of its shareholders to transfer shares

• The number of shareholders (excluding present- 
and past-employee shareholders) to 200

• The company from making an invitation to the 
public to subscribe to any shares or debentures of 
the company

• More than two shareholders to form a private 
limited company 

The name of a private company carries the suffix 
‘Private Limited’ (Pvt Ltd)

Public Limited company
A public company is a company, which is not a 
private company7. The above mentioned restrictions 
applicable to a private company are not applicable to 
a public company. A minimum of seven shareholders 
are required to form a public company.

Also, a private company that is a subsidiary of a 
public company is defined as a public company. The 
name of a public company carries the suffix ‘Limited’ 
(Ltd).

Under the Companies Act, a private limited 
company enjoys certain privileges and exemptions 
from various provisions of the Act, unlike a public 
company, which is subject to greater scrutiny, 
transparency, and compliance regulations. 
Furthermore, a public company (which is listed on 
a stock exchange in India) is also regulated by the 
Securities and Exchange Board of India (SEBI).

Dormant company (notified under the Companies 
Act, 2013) 
A company formed and registered under this 
Act for a future project or to hold an asset or 
intellectual property and which has no significant 
accounting transactions, may make an application 
to the Registrar of Companies (ROC) for obtaining 
the status of a dormant company, if it satisfies the 
terms and conditions as mentioned in the relevant 
provisions of the Companies Act, 2013, and the rules 

made thereunder. The ROC, on consideration of the 
application, would allow the status of a dormant 
company to the applicant, and issue a certificate.

One Person company (notified under the Companies 
Act, 2013)
A ‘one person company’ is a concept introduced by 
the Companies Act, 2013. As the name suggests, 
it is formed with only one person as its member. 
Since such companies have only one member, these 
companies enjoy certain privileges or exemptions. 
Such a company can be formed by a person who is a 
resident and citizen of India; a foreign national is not 
eligible to incorporate a one person company under 
the existing regulations.

Object/Activity: 
A company incorporated under the provisions of 
the Companies Act, 2013 can undertake only those 
business activities as specified in its ‘Main Objects’ 
under its Memorandum and Articles of Association. 
The proposed business activities to be carried out 
by an Indian entity owned by non-residents shall be 
subject to the FDI policy of the Indian government as 
amended from time to time.

You may also wish to see Chapter 5: Company 
formation and Administration, and Chapter 7: 
Company Taxation.

Trusts8

Trusts can be public or private. Public trusts are 
generally formed for charitable or religious purposes 
and not for commercial activities. A public charitable 
trust is one which benefits the public at large, while 
income from a private trust is available only to 
specified beneficiaries.

Public and private trusts differ in the process of 
their creation. In creating a charitable or religious 
trust, a formal deed or any writing is not necessary, 
while private trusts are created and governed by 
the Indian Trusts Act, 1882. In the case of a private 
trust declared by a will, registration is not necessary, 
whether it involves movable or immovable property. 

7. Section 2(71) of the Companies Act, 2013 8. Taxation of Trusts: Public or Private, http://www.archive.india.gov.in/business/
taxation/public_pvt_trust.php, accessed 24 June 2016
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In all other cases, registration of a private trust is 
necessary under the Indian Trusts Act, 1882. For 
public trusts, registration is optional but desirable.

Trusts (public and private) are subject to taxation 
under the Income Tax Act, 1961. However, charitable 
and religious trusts enjoy several tax exemptions and 
benefits.

Entity Options for Foreign Companies

A foreign company planning to set up business 
operations in India can9:

• Set up a liaison office/representative office, 
project office or branch office of the foreign 
company to undertake activities permitted 
under the Foreign Exchange Management 
(Establishment in India of Branch Office or Other 
Place of Business) Regulations, 2000

• Incorporate a company under the Companies Act 
as a joint venture or a WOS

• Invest in a Limited Liability Partnership (LLP) 
under the Limited Liability Partnership Act, 2008

Liaison Office/Representative 
Office10

A Liaison Office (LO) can undertake only 
liaison activities, i.e. it can act as a channel of 
communication between the Head Office abroad 
and parties in India. It is not allowed to undertake 
any business activity in India and cannot earn any 
income in India. Expenses of such offices are to be 
met entirely through inward remittances of foreign 
exchange from the Head Office outside India. The 
role of such offices is, therefore, limited to collecting 
information about possible market opportunities and 
providing information about the company and its 
products to prospective Indian customers.

The RBI allows LOs to undertake the following 
activities in India:

• Represent the parent company/group companies 
in India

• Promote export/import from/to India

• Promote technical/financial collaborations 
between parent/group companies and companies 
in India

• Act as a communication channel between the 
parent company and Indian companies

Permission to set up LOs is initially granted for a 
period of three years and this may be extended 
from time to time by the Authorized Dealer in whose 
jurisdiction the office is set up. No extension would 
be considered for LOs of entities that are NBFCs and 
those engaged in construction and development 
(excluding infrastructure development companies). 
Upon expiry of the validity period, these entities 
must either close down or be converted into a joint 
venture/WOS, in conformity with the current FDI 
policy.

Branch Office11

Companies incorporated outside India and engaged 
in manufacturing or trading activities are allowed 
to set up Branch Offices (BO) in India with specific 
approval of the RBI. Such BOs are permitted 
to represent the parent/group companies and 
undertake the following activities in India:

• Export/import of goods

• Render professional or consultancy services

• Carry out research work in areas in which the 
parent company is engaged

• Promote technical or financial collaborations 
between Indian companies and the parent or 
overseas group company

• Represent the parent company and act as a 
buying/selling agent in India

• Render services in information technology and 
development of software in India

• Render technical support to the products supplied 
by the parent/group companies

• Foreign airline/shipping company

A BO is not allowed to carry out manufacturing or 
processing activities in India, directly or indirectly, or 
any retail trading activities. Profits earned by BOs can 

9. Foreign Investments in India, RBI, https://www.rbi.org.in/scripts/FAQView.
aspx?Id=26, accessed 24 June 2016

10. Master Direction - Establishment of Liaison/Branch/Project Offices in India by 
Foreign Entities, RBI, https://www.rbi.org.in/scripts/BS_ViewMasDirections.
aspx?id=10195, accessed 15 October 2017

11. Ibid.
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be freely remitted from India, subject to the payment 
of applicable taxes.

Foreign entities that want to set up an LO/BO in India 
are required to submit their application (Form FNC) 
to the Foreign Investment Division of the RBI through 
an Authorized Dealer bank. The applications will be 
considered by the RBI under two routes:

• Reserve Bank route: Where the principal business 
of the foreign entity falls under sectors where 
100% FDI is permissible under the automatic 
route.

• Government route: Where the principal business 
of the foreign entity falls under sectors where 
100% FDI is not permissible under the automatic 
route. Applications from entities in this category 
and those from non-government organizations/
non-profit organizations/government bodies/
departments are considered by the RBI in 
consultation with the Ministry of Finance. 

The following additional criteria are also considered 
by the RBI while sanctioning an LO/BO of foreign 
entities: 

Track record

• For LO: A profit-making track record during the 
immediately preceding three financial years in the 
home country.

• For BO: A profit-making track record during the 
immediately preceding five financial years in the 
home country.

Net worth

• For LO: Not less than USD 50,000 or 
its equivalent.

• For BO: Not less than USD 100,000 
or its equivalent.

Project Office12

The RBI has granted general permission to foreign 
companies to establish Project Offices (PO) in India 

if they have secured a contract from an Indian 
company to execute a project in India, if:

• The project is funded directly by inward 
remittance from abroad

• It is funded by a bilateral or multilateral 
international financing agency

• It has been cleared by an appropriate authority

• The company or entity in India awarding the 
contract has been granted a term loan by a public 
financial institution or a bank in India for the 
project. 

However, if the above criteria are not met, the 
foreign entity has to approach the RBI Central Office 
for approval. 

Without prior permission of the RBI, no citizen or 
company registered in Pakistan, Bangladesh, Sri 
Lanka, Afghanistan, Iran, China, Hong Kong or Macau 
can establish a BO/LO/PO or any other place of 
business in India.

Wholly-owned Subsidiary/Joint
Venture13

A foreign company may set up a WOS in sectors 
where 100% FDI is permitted under the FDI policy. 
Alternatively, it could enter into a joint venture with 
an Indian partner, which may entail the following 
advantages for a foreign investor:

• Established distribution/marketing set-up of the 
Indian partner

• Available financial resources of the Indian partner

• Established contacts of the Indian partner, 
which help smoothen the process of setting up 
operations 

A foreign company incorporated as either of these 
two entities under the Companies Act is treated at 
par with any domestic Indian company within the 
scope of approval and subject to all Indian laws and 
regulations as applicable to other domestic Indian 
companies.

12. Master Direction - Establishment of Liaison/Branch/Project Offices in India by 
Foreign Entities, RBI, https://www.rbi.org.in/scripts/BS_ViewMasDirections.
aspx?id=10195, accessed 15 October 2017

13. Entry Strategies for Foreign Investors, DIPP, http://dipp.nic.in/English/policy/entry.
htm, accessed 26 June 2016
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Limited Liability Partnership

A Limited Liability Partnership (LLP) is an alternative 
corporate business form that gives the benefits of 
limited liability of a company and the flexibility of a 
partnership. It is governed by the provisions of the 
Limited Liability Partnership Act, 2008, and not the 
Indian Partnership Act, 1932.

An LLP can continue its existence irrespective of 
changes in partners. It is capable of entering into 
contracts and holding property in its own name. It is 
a separate legal entity and is liable to the full extent 
of its assets but the liability of the partners is limited 
to their agreed contribution in the LLP. Furthermore, 
no partner is liable on account of the independent 
or unauthorized actions of other partners. Thus, 
individual partners are shielded from the joint 
liability created by another partner’s wrongful 
business decisions or misconduct. Mutual rights and 

duties of the partners within an LLP are governed by 
an agreement between the partners or between the 
partners and the LLP, as the case may be.

The LLP, however, is not relieved of the liability for 
its other obligations as a separate entity. Also, an 
LLP will have more flexibility and lesser compliance 
requirements compared to a company14.

FDI is permitted under the automatic route in LLPs 
operating in sectors/activities where 100% FDI is 
allowed through the automatic route and there are 
no FDI-linked performance conditions. An Indian 
company or an LLP having foreign investments is 
also permitted to make downstream investments in 
another company or LLP in sectors in which 100% 
FDI is allowed under the automatic route and there 
are no FDI-linked performance conditions. FDI in 
LLPs is subject to the compliance of the conditions of 
the LLP Act, 2008.15

14. FAQs on Nature of LLPs, Ministry of Corporate Affairs, http://www.mca.gov.in/
MinistryV2/natureoflimitedliabilityparterneshipllp.html, accessed 26 June 2016 

15. Consolidated FDI Policy 2017, DIPP,  http://dipp.nic.in/sites/default/files/CFPC_2017_
FINAL_RELEASED_28.8.17.pdf, accessed 15 October 2017
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Forming a Company

The process of incorporating a company in India can 
be broadly divided into the following four steps1:

1. Director Identification Number (DIN) and Digital 
Signature Certificate (DSC) 
Obtaining a DIN and DSC for all directors of 
the company is a prerequisite for checking the 
availability of the company name and making 
an application to register the company. All 
relevant forms and documents have to be filed 
electronically.

2. Application for name availability 
Select a few suitable names, up to a maximum 
of six names, indicative of the main objectives 
of the company. The proposed name should 
not resemble the name of any other company 
already registered, and should not violate the 
provisions of the Name Availability Guidelines 
issued by the Ministry of Corporate Affairs (MCA). 
The Application for Reservation of Name must be 
submitted online with the concerned Registrar 
of Companies (ROC) for their approval. Filing a 
name application in advance is optional and can 
be clubbed with the application form which can 
reduce the total time required.

3. Drafting the Memorandum and Articles 
of Association 
The Memorandum of Association and Articles 
of Association (the governing charter) of the 
proposed company need to be drafted in 
accordance with the applicable provisions of 
the Companies Act, 2013 and are subject to the 
Foreign Direct Investment (FDI) policy of the 
Indian government, as amended from time to 
time.

4. Application for company incorporation 
The fourth step is to apply for the registration 
of the company. After the name is approved, 
prescribed forms along with the prescribed filing 

fees and stamp duty are to be submitted through 
the MCA portal, along with the Memorandum 
and Articles of Association and other supporting 
documents duly signed and certified. The ROC, 
after scrutiny of documents submitted online, 
approves the company incorporation application 
and issues the digitally-signed Certificate of 
Incorporation. 

 Once the company is incorporated and the 
Certificate of Incorporation is obtained, the 
company can commence its business after 
obtaining the necessary local registrations.

Simplified Proforma for Incorporating a Company 
Electronically (SPICe) FORM 32
In order to simplify the incorporation process, 
effective 2 October 2016, the MCA introduced the 
Simplified Proforma for Incorporating Company 
Electronically (SPICe), i.e. Form No. INC-32 along 
with e-Memorandum of Association (eMOA) in 
Form No. INC-33 and e-Articles of Association 
(eAOA) in Form No. INC-342. This form integrates 
three previously separate processes with a single 
application for obtaining a DIN, reserving a name, 
and for incorporating a new company as well 
as Permanent Account Number (PAN) and Tax 
Deduction and Collection Account Number (TAN) 
applications. (In case one wants to avail any of these 
services separately, the old/separate e-forms can be 
used.) This form must be accompanied by supporting 
documents including details of directors and 
subscribers, registered office, capital PAN, TAN, etc. 

Furthermore, separate e-filings of the Memorandum 
of Association (MOA) in e-form INC-33 and the 
Articles of Association (AOA) in e-form INC-34 are 
required to be filed along with SPICe (INC-32), except 
in the case of subscribers being foreign companies 
or foreign nationals. Once the form is processed and 
found complete, the company would be registered 
and the Corporate Identity Number (CIN), as well as 
PAN number and TAN number, would be provided 
and the respective cards are dispatched within a 
period of 10-15 working days, depending upon 
the receipt of documents as instructed. Proposed 
directors not having a valid DIN are issued a fresh 

1. Steps to be taken to incorporate a new company, MCA, http://www.mca.gov.in/
MinistryV2/stepstoformanewcompany.html, accessed 24 June 2016

2. Company Forms Download, MCA, http://www.mca.gov.in/MinistryV2/
companyformsdownload.html, accessed 15 October 2017
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DIN. A maximum of three directors are allowed to 
be listed for allotment of DIN, using this form while 
incorporating a company.

Advantages of Form SPICe (e-Form 32)
The integrated form can be used to apply for the 
following registrations at once:
1. Application for DIN
2. Name reservation
3. Incorporation of a company
4. PAN and TAN: All companies in India are required 

to have a PAN and TAN for filing income tax and 
other tax returns with the regulatory authority. 
Under previous provisions, this application was 
made once the company was incorporated, 
which would take 10–15 days from the date of 
application. However, this form will expedite the 
process and the company PAN and TAN shall be 
available immediately on company incorporation.

5. Employees’ State Insurance Corporation (ESIC) 
registration: Employer registration under ESIC is 
required for prescribed companies under the ESIC 
Act and the same can also be applied for in e-form 
32.

The greatest advantage of this form is that the 
process of incorporation is now easier, more 
convenient and expedited.

With the objective of improving the ease of doing 
business, the MCA, in January 2016, set up the 
Central Registration Center (CRC) for processing the 
e-Forms for Name Availability and Incorporation. 
This Government Process Reengineering (GPR) 
initiative is expected to result in speedier processing 
of incorporation-related applications, uniformity in 
the application of rules and eradicating discretion. It 
will also be supplemented by intensive monitoring 
aimed at processing these e-Forms in one or two 
days3.

Timeline: The entire process of incorporation can be 
completed in three to four weeks.

Formation cost: The cost of formation depends upon 
the authorized capital of the company. Also, the total 

statutory fees payable to the regulatory authority 
vary depending on the state in which the registered 
office will be situated.

Shares and Capital Structures

The requirement of minimum share capital has been 
withdrawn in the Companies (Amendment) Act, 2015. 
Hence, a company can carry on business activities 
with any amount of share capital from inception.

Classification of Share Capital
The share capital of a company limited by shares 
can be classified into equity and preference. 
Preference share capital is that part of the issued 
share capital of a company limited by shares, which 
gives the concerned shareholder preference rights 
in respect of payment of dividend and repayment 
in case of winding up. Equity share capital means 
all share capital that is not preference share capital. 
Preference share capital can be:

• Redeemable or irredeemable 

Redeemable preference shares can be redeemed 
on or after a period fixed for redemption, under 
the terms of issue or after giving a proper notice 
of redemption to preference shareholders. 
The Companies Act, however, imposes certain 
restrictions for the redemption of preference 
shares. Irredeemable preference shares are those 
shares, which cannot be redeemed during the 
lifetime of a company.  
 
As per the provisions of the Companies Act, 
2013, a company limited by shares cannot issue 
irredeemable preference shares. Furthermore, 
except in the case of infrastructure projects, only 
preference shares that are liable to be redeemed 
within a period not exceeding 20 years from the 
date of issue can be issued.

• Convertible or non-convertible 

Preference shares that are convertible into equity 
shares are convertible preference shares, and the 
ones that are not convertible into equity shares 
are non-convertible preference shares.

3. Achievements – MCA, 2 Years of NDA Government, http://pib.nic.in/nda2/ContainerAch.aspx?id=66, accessed 8 August 2017
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Shares or debentures or other interest of any 
member in a company shall be movable property, 
transferable in a manner provided by the Articles of 
the company. A company may, if so authorized by its 
Articles, pay dividends in proportion to the amount 
paid up on each share.

Directors

Every company must have a Board of Directors 
that is responsible for the conduct of its business. 
According to the Companies Act, the minimum 
number of directors required in the case of 
private companies is two; and in the case of public 
companies it is three. The maximum number of 
directors a company can have is 15. 

Every company belonging to prescribed classes 
shall have the following full-time key managerial 
personnel:

• Managing Director or Chief Executive Officer, 
or manager, and in their absence, a whole-time 
director

• Company Secretary

• Chief Financial Office

Role of Directors
The Companies Act empowers the Board to 
do activities in accordance with the company’s 
Memorandum and Articles of Association, as the 
company is authorized to do, unless any law or the 
Memorandum requires any act to be done by the 
company by way of resolution of the shareholders in 
their general meeting. 

Since directors act as agents of a company, all 
acts done and contracts entered into by them 
are binding on the company, unless such acts are 
outside the scope of authority of such directors. 
Since directors occupy a fiduciary position, and are 
persons responsible for the management of the 
affairs of the company, they are subject to duties 
and liabilities, including penal liabilities in case of 
default or misconduct on their part, in circumstances 
mentioned under the Companies Act.

Appointment of Directors

• Unless the Articles provide, individuals who are 
subscribers to the Memorandum of Association 
shall be deemed to be the first directors of the 
company until the directors are duly appointed

• Otherwise expressly provided in the Act, every 
director shall be appointed by the company in the 
general meeting

• Every proposed director shall have a DIN 

Disqualification for appointment of Directors
A person shall not be eligible for appointment as a 
director of a company if he/she:

• Is of unsound mind and stands so declared by a 
competent court

• Is undercharged insolvent

• Has applied to be adjudicated as an insolvent and 
his application is pending

• Has been convicted by a court and sentenced to 
imprisonment for at least six months, and five 
years have not lapsed from the expiry of the 
sentence

• Has been convicted and sentenced to 
imprisonment for seven years or more

• Has been disqualified as a director by an order 
passed by a court or tribunal

• Has not paid any calls of any shares held by him, 
and six months have lapsed from the last day 
fixed for the payment

• Has been convicted of related-party transactions 
during the preceding five years

• Has not obtained a DIN

Removal of Directors

• A company may remove a director before the 
expiry of the period of his office through an 
ordinary resolution.

• On receipt of notice of the resolution, the 
company shall send a copy of the notice to the 
concerned director, who shall be entitled to be 
heard on the resolution at the meeting.
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• A vacancy shall be filled by the company in 
the meeting in which he was removed by the 
appointment of another director in his place 
but a special notice is required. The director so 
appointed shall hold office until the date up to 
which his predecessor would have held office, if 
he had not been removed.

• A director who is removed from office shall not be 
re-appointed as a director by the Board. 

Resignation of Directors

• A director may resign from office by giving a 
notice to the company, who shall intimate the 
ROC within 30 days of receiving the notice.

• The resignation shall be mentioned in the 
Board’s report in the next general meeting of the 
company.

• The director shall also forward his resignation 
along with detailed reasons for the resignation to 
the ROC within 30 days of resignation.

• Resignation shall take effect from the date on 
which the notice is received by the company or 
the date specified by the director in the notice, 
whichever is later.

• A director who has resigned shall be responsible 
for offenses that have occurred during his tenure 
even after his resignation.

Types of Directors

First Directors: The number of directors and the 
names of the first directors shall be determined in 
writing by the subscribers of the Memorandum or 
a majority of them. However, where no provision 
is made in the Articles of a company for the 
appointment of first directors, the subscribers of the 
Memorandum, who are individuals, shall be deemed 
to be the first directors of the company until the 
directors are duly appointed, in accordance with 
provisions of the Companies Act.

Executive and Non-executive Directors: Directors 
who are in whole-time employment or are entrusted 
with the day-to-day operations of the company 
are termed as executive directors. Non-executive 
directors are from outside the company. They do not 
take part in the day-to-day activities of the company 
and do not have knowledge about the company’s 
routine operations.

Resident Director: As per the Companies Act, 2013, 
at least one of the directors of a company must be a 
person who has stayed in India for a total period of 
not less than 182 days in the previous calendar year.

Independent Directors in the case of Public 
Companies: As per the Companies Act, 2013, 
the appointment of an independent director is 
mandatory to certain classes of companies. Every 
listed public company shall have at least one-third 
of the total number of directors as independent 
directors. However, private limited companies need 
not appoint an independent director.

Woman Director: A new provision of the Companies 
Act, 2013 requires certain classes of companies to 
appoint at least one woman director on the Board 
of the company. This is not mandatory for private 
limited companies.

Director Elected by Small Shareholders: Under the 
Companies Act, 2013, only listed companies may 
appoint a small shareholders’ director. Shareholders 
holding shares of nominal value of not more than 
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INR 20,000 or such other prescribed sum may 
appoint one director from amongst them.
Additional Director: The Board may appoint an 
additional director at any time, if the Articles confer 
such powers.

• A person who fails to get appointed in a general 
meeting cannot be appointed as an additional 
director.

• An additional director shall hold office until the 
next Annual General Meeting (AGM) or the last 
date on which the AGM should have been held, 
whichever is earlier.

 
Alternate Director: The Board may appoint an 
alternate director at any time, if the Articles confer 
such powers.

• The person to be appointed as an alternate 
director shall not hold another alternate 
directorship for any other director in the 
company.

• An alternate director can only be appointed in 
case a director leaves India for a period of at least 
three months.

• An alternate director to an independent director 
should also satisfy the criteria for an independent 
director.

• The office of the alternate director shall be 
vacated if and when the director in whose place 
he has been appointed returns to India.

• Provisions of automatic re-appointment of the 
retiring director shall apply to the original director 
and not to the alternate director.

Nominee Directors: Subject to the Articles, the Board 
may appoint any person as a director nominated by 
an institution as a nominee director, in pursuance 
of any law or agreement or by the central or state 
government, by virtue of its shareholding in a 
government company.

Permanent Directors: The Articles may also provide 
for the appointment of permanent directors. Such 
directors continue to be lifetime directors subject to 
other provisions of the Companies Act.

Duties of Directors

Fiduciary Duties 

The Companies Act, 2013 enlists the specific fiduciary 
duties of a director. A director of a company shall:

• Act in accordance with the Articles of the 
company

• Act in good faith in order to promote the objects 
of the company for the benefit of its members as 
a whole, and in the best interests of the company, 
its employees, the shareholders, the community, 
and for the protection of the environment

• Exercise his duties with due and reasonable care, 
skill and diligence and shall exercise independent 
judgment

• Not get involved in a situation in which he may 
have a direct or indirect interest that conflicts, 
or possibly may conflict, with the interest of the 
company

• Not achieve or attempt to achieve any undue gain 
or advantage either to himself or to his relatives, 
partners, or associates and if found guilty of 
making any undue gain, he shall be liable to pay 
an amount equal to that gain to the company

• Not assign his office, and any assignment so 
made shall be void 

A director who contravenes the provisions of this 
section (Section 166) shall be punishable with a fine 
not less than INR 100,000, which may extend to INR 
500,000.

Compliances by Directors under the Companies Act, 
2013

• Obtain a DIN

• Give a declaration that he is not disqualified to 
become a director under the Act

• Disclose his interest in any company or body 
corporate, firms, or other association of 
individuals at the first Board meeting, at the 
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first Board meeting in every financial year, or 
whenever there is any change in the disclosures 
already made, then at the first Board meeting 
held after such change

• Mention his DIN while furnishing any return, 
information, or particulars, as required under 
the Act

• Restructure his directorships as per the 
maximum number allowed, within one year from 
commencement of the Act

• The total number of companies in which a 
person can hold office as a director shall not 
exceed:

 – 10 in public companies

 – 20 in private companies

 – 20 in both public and private companies 

Company Secretary
The functions of the Company Secretary include:

• To report to the Board about compliance with the 
provisions of the Companies Act, 2013, the rules 
made thereunder, and other applicable laws

• To ensure that the company complies with the 
applicable secretarial standards

• To discharge such other duties as may be 
prescribed

Other Statutory Requirements

The Board of Directors of every listed company 
shall constitute an Audit Committee. The committee 
shall consist of a minimum of three directors with 
independent directors forming a majority, provided 
that a majority of members should be able to read 
and understand financial statements.

The Board of every listed company shall constitute 
a Nomination and Remuneration Committee 
consisting of three or more non-executive directors, 
of which not less than half shall be independent 
directors. This committee shall formulate the criteria 
for determining qualifications, positive attributes, 
and independence of a director, and recommend to 
the Board a policy relating to the remuneration for 

the directors, key managerial personnel, and other 
employees.

The Board of a company that has more than 1,000 
shareholders, debenture-holders, deposit-holders, 
and any other security holders at any time during 
a financial year, shall constitute a Stakeholders’ 
Relationship Committee consisting of a chairperson 
who shall be a non-executive director and such other 
members as may be decided by the Board. This 
committee shall consider and resolve the grievances 
of security holders of the company.

Meetings

One of the statutory requirements under the 
Companies Act is to conduct meetings.

Meetings of Directors
Board Meetings: According to the Companies Act, 
2013, there must be at least one meeting of the 
Board of Directors every three months, the gap 
between which should not be more than 120 days. 
Directors are allowed to participate in person, 
through video conferencing or other audio-visual 
means capable of recording and recognizing the 
participation of the directors, and recording and 
storing the proceedings along with the date and 
time.

Committee Meetings: The Board may delegate any 
of its powers to committees, if authorized and in 
accordance with its Articles of Association, and such 
committees must conform to any regulations that 
may be imposed upon it by the Board.

Shareholders’/Members’ Meetings
Annual General Meeting (AGM): The Companies Act, 
2013 states that every company must hold one AGM 
in each calendar year. It must be held within 18 
months of incorporation or 9 months of the closing 
of accounts, whichever is earlier, or in other cases 
within 15 months from the date of the last AGM or 
6 months from the closing of accounts, whichever is 
earlier. Furthermore, a One Person Company is not 
required to hold an AGM.
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Extraordinary General Meeting: Any general meeting 
held between two AGMs is called an Extraordinary 
General Meeting. Business arising between two 
AGMs that is urgent and cannot be deferred until the 
next AGM, is transacted at an Extraordinary General 
Meeting.

Class Meetings: These are meetings of shareholders 
holding a particular class of shares. Resolutions 
passed at such meetings bind only the members of 
the concerned class.

Liquidations

A company can be closed in the following ways4:

• Strike off a company under Section 560 of the 
Companies Act: Any defunct company wanting 
to strike off its name from the Register of 
Companies can apply under the Fast Track Exit 
Mode by filing Form STK-2. Similarly, the ROC also 
has the power to strike off any defunct company 
after being satisfied with the need to strike it off 
and has reasonable cause.

• Winding up of a company is a process by which 
the business of the company is wound up and 
the company ceases to exist. All the assets of the 
company are sold, and the proceedings collected 
are used to discharge the liabilities on a priority 
basis5. The winding up of a company may either 
be a compulsory winding up by the tribunal, a 
voluntary winding up by its members or creditors, 
or subject to the supervision of the court.

Corporate Social Responsibility

According to the Companies Act, 2013, every 
company having a net worth of INR 5 billion or more, 
or turnover of INR 10 billion or more, or a net profit 
of INR 50 million or more, during any financial year, 
shall constitute a Corporate Social Responsibility 
(CSR) Committee of the Board, consisting of three 
or more directors, of which at least one must be an 
independent director. Every company, its holding or 
subsidiary company, or a foreign company having a 
branch or project office in India, which individually 

fulfills any one of the criteria mentioned above will 
be considered a ‘qualifying company’, and would 
then need to mandatorily perform all the CSR 
activities mentioned in Section 135 of the Companies 
Act read with the CSR Rules during any financial year.

The CSR Committee must:

• Formulate and recommend to the Board, a CSR 
Policy that shall indicate the activities to be 
undertaken by the company

• Recommend the amount of expenditure to be 
incurred on these activities

• Monitor the CSR Policy of the company from time 
to time 

The Act expressly states that during implementation 
of the CSR Policy, preference must be given by the 
company to the local area and the area around 
which it operates. The CSR Rules lay down the 
method of implementation of CSR activities.

The Act provides the following roles and 
responsibilities for the Board of Directors:

• Approval of the CSR Policy of the company

• Disclosing the content of the Policy in the report 
of the Board of Directors

• Placing the Policy on the company’s website

• Ensuring that the CSR Policy is implemented and 
the activities undertaken by the company are 
carried out

• Ensuring that the company spends, in every 
financial year, at least 2% of the average net 
profits of the company made during the three 
immediately preceding financial years

• Ensuring that, if the earmarked amount is not 
spent, the same is specified in its report

• The Board shall have the power to make any 
change(s) in the constitution of the Committee 

To know more about CSR requirements in India, 
please see our publication ‘An Insight into Corporate 
Social Responsibility Rules in India’ on our website.6

4. Close a Company, MCA, http://www.mca.gov.in/MinistryV2/closecompany.html, 
accessed 15 October 2017

5. Winding Up Primer, Company Liquidators, MCA, http://www.companyliquidator.gov.
in/winding_up.html, accessed 15 October 2017

6. An Insight into CSR Rules in India, SKP Business Consulting LLP, http://www.
skpgroup.com/data/resource/skp_corporate_social_responsibility_rules_in_india_.
pdf, accessed 15 October 2017
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Financial Reporting Requirements

In India, financial reporting requirements for different types of entities are governed by relevant statutes. A brief 
summary of this is given below:

1. When the turnover of a proprietorship is less than a specified threshold, financial 
reporting is not applicable.

2. INR 10 million – in the case of business and INR 5 million – in the case of profession.
3. Ibid

4. As per the Limited Liability Partnership Act, 2008, the audit of books of account would 
be mandatory when the turnover exceeds INR 4 million and contribution exceeds INR 
2.5 million

Types of 
entities

Preparation 
of financial 
statements 
mandatory 
or not

Relevant statute* Reporting 
standards of 
accounting records

Remarks Reporting 
timeline

Proprietorship Yes1 Income Tax Act, 
1961

Accounting 
Standards 
as issued by 
the Institute 
of Chartered 
Accountants of 
India (ICAI)

Applicable only 
if the turnover 
exceeds the 
limits specified 
under the 
relevant statute2

30
September**

Partnership 
Firm

Yes Income Tax Act, 
1961

Accounting 
Standards as 
issued by ICAI

Applicable only 
if the turnover 
exceeds the 
limits specified 
under the 
relevant statute3

30
September**

Limited 
Liability 
Partnership

Yes Limited Liability 
Partnership Act, 
2008

Accounting 
Standards as 
issued by ICAI

Only if the 
turnover 
exceeds the 
limits specified 
under the 
relevant statute4

30
September**

Listed Public 
Limited 
Company

Yes Companies Act, 
2013, Securities and 
Exchange Board of 
India Guidelines,
and any other 
relevant statute 
depending upon the 
nature of business 
and activities of the 
company

Ind AS as notified 
under the 
Companies Act, 
2013 or such 
other accounting 
standards as may 
be applicable 
under the relevant 
statute

In case the 
company falls 
under a special 
statute, then the 
requirements 
of such special 
statute shall 
prevail

60 days from 
the end of the 
financial year.
Additionally,
Listed 
Companies are 
also required to 
furnish quarterly 
financial results 
within 45 days 
from the end 
of the quarter 
except for the 
last quarter.
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Types of 
entities

Preparation 
of financial 
statements 
mandatory 
or not

Relevant statute* Reporting standards of 
accounting records

Remarks Reporting 
timeline

Unlisted 
Public 
Company

Yes Companies Act, 
2013

Accounting Standards 
or Ind AS^ as notified 
under the Companies 
Act, 2013, or such other 
accounting standards 
as may be applicable 
under the relevant 
statute

In case the 
company falls 
under a special 
statute, then the 
requirements 
of such special 
statute shall 
prevail5

Six months 
from the 
end of the 
financial 
year.

Private 
Company

Yes Companies Act, 
2013

Accounting Standards 
or Ind AS^ as notified 
under the Companies 
Act, 2013, or such other 
accounting standards 
as may be applicable 
under the relevant 
statute

In case the 
company falls 
under a special 
statute, then the 
requirements 
of such special 
statute shall 
prevail5

Six months 
from the 
end of the 
financial 
year.

Trust Yes Relevant Trust Act  
and Income Tax Act, 
19616

Accounting Standards 
as issued by ICAI

30 
September

Societies Yes Respective Society 
Act and Income Tax 
Act, 1961

30 
September

Liaison Office/
Branch Office/
Project Office

Yes Foreign Exchange 
Management 
Act, Insurance 
Regulatory and 
Development 
Authority of 
India (IRDAI) and 
Companies Act, 
2013

Accounting standards 
as notified under the 
Companies Act

30 
September7

Banks Yes Banking Regulation 
Act, 1949

Accounting Standards 
or Ind AS^^ as notified 
under the Companies 
Act, 2013, or such other 
accounting standards 
as may be applicable 
under the relevant 
statute

60 days 
from the 
end of the 
financial 
year.

5. Banking, financial services, insurance and electric companies where the form and 
contents of the financial statements are governed by respective statutes

6. Depending upon the territory of registration and the purpose of the trust

7. Where form no. 49C and annual activity certificate is required to be filed/furnished, 
then the date of furnishing such form and certificate shall be within 60 days from and 
six months from the end of the financial year respectively.
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Types of 
entities

Preparation 
of financial 
statements 
mandatory 
or not

Relevant statute* Reporting standards of 
accounting records

Remarks Reporting 
timeline

Non-Banking 
Financial 
Institutions 
(NBFC)

Yes Reserve Bank of 
India (RBI) and the 
Companies Act, 
2013

Accounting Standards 
or Ind AS^^ as notified 
under the Companies 
Act, 2013, or such other 
accounting standards 
as may be applicable 
under the relevant 
statute

Applicable only 
if the turnover 
exceeds the limits 
specified  under 
the relevant 
statute

* The Preface to the Statements of Accounting 
Standards issued by the ICAI states the following - 
“Efforts will be made to issue Accounting Standards 
which are in conformity with the provisions of the 
applicable laws, customs, usages and business 
environment of our country. However, if due to 
subsequent amendments in the law, a particular 
Accounting Standard is found to be not in conformity 
with such law, the provisions of the said law will 
prevail and the financial statements should be 
prepared in conformity with such law.” E.g. Banks 
need to prepare financial statements as per the 
Banking Regulation Act, 1949.

** This shall be extended to 30 November where 
transfer pricing regulations become applicable.

^ Ind AS 

Ind AS are the Indian Accounting Standards 
converged with International Financial Reporting 
Standards (IFRS). Hence, Ind AS are primarily based 
on IFRS issued by the International Accounting 
Standard Board (IASB) with certain general 
differences between Ind AS and IFRS.
 
Applicability - Companies

• On a voluntary basis, for financial statements for 
accounting periods beginning on or after 1 April 
2015 with the comparatives for the period ending 
31 March 2015 or thereafter

• On a mandatory basis, for accounting periods 
beginning on or after 1 April 2016 with the 
comparatives for the period ending 31 March 
2016 or thereafter, for companies with a net 
worth of INR 5 billion or more and holding, 
subsidiary, joint ventures or associates of such 
companies

• On a mandatory basis, for accounting periods 
beginning on or after 1 April 2017 with the 
comparatives for the period ending 31 March 
2017 or thereafter for: 

 – Listed companies (irrespective of net worth)

 – Unlisted companies with net worth of INR 2.5 
billion or more

 – Companies whose equity and/or debt security 
are in the process of being listed with net 
worth of less than INR 5 billion

 – Holding, subsidiary, joint ventures or associates 
of the companies mentioned above

However, companies that are listed or in the process 
of being listed on Small and Medium Enterprise 
(SME) exchanges shall not be required to apply
Ind AS.
 
Once a company opts to follow the Ind AS, it shall be 
required to follow these standards for all subsequent 
financial statements.
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Companies not covered by the above criteria shall 
continue to apply existing accounting standards 
prescribed in the annexure to the Companies 
(Accounting Standards) Rules, 2006.

^^ Ind AS 

Applicability—Banks and NBFCs

• 1 April 2018 onwards

 – Scheduled commercial banks excluding 
Regional Rural Banks (RRBs)

 – All India term-lending refinancing institutions

 – Holding/subsidiary/joint venture/associate 
companies of scheduled commercial banks 
excluding RRBs. Even if such companies were 
covered by the corporate roadmap, they will 
have to follow the new timeline.

• 1 April 2018 onwards

 – NBFCs with net worth >INR 5 billion

 – Holding/subsidiary/joint venture/associate 
companies of the above mentioned NBFCs. If 
such companies were covered by the corporate 
roadmap, they will have to follow the timeline 
specified in the corporate roadmap.

• 1 April 2019 onwards

 – NBFCs having a net worth < INR 5 billion and 
whose equity and/or debt securities are in the 
process of listing or are listed on any stock 
exchange in India or outside India

 – Unlisted NBFCs having a net worth > INR 2.5 
billion but net worth < INR 5 billion 

• Holding/subsidiary/joint venture/associate 
companies of the above mentioned NBFCs. If 
such companies were covered by the corporate 
roadmap, they will have to follow the timeline 
specified in the corporate roadmap.

Applicability—Insurance companies

• 1 April 2020

 – Insurer/insurance companies

Audit Information

The complete set of financial statements comprises 
of the following:

1. Balance Sheet as at the end of the reporting  
period

2. Statement of Profit and Loss/Income and 
Expenditure account for the reporting period

3. Statement of Cash Flows#

4. Notes forming part of the financial statements, 
summary of significant accounting policies, other 
explanatory information that may be required 
under relevant statutes 

#The following companies are exempt from 
preparing a Statement of Cash Flows:

• One person company

• Small company

• Dormant company

• Private company which is a start-up company

Statutory Requirements

The following key records are to be maintained by 
most entities:

1 All sums of money received and expended, and 
the matters in respect of which the receipt and 
expenditure take place

2 All sales and purchases of goods/services by the 
entity

3 The assets and liabilities of the entity
4 In case of an entity engaged in manufacturing, 

processing, mining, etc., such particulars relating 
to the utilization of material or labor or other 
items of cost

In addition to the above, there may be requirements 
to maintain additional records under relevant 
statues.
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Type of 
audit8

Timeline Applicability

Statutory audit## Within 60 days from the end of the financial year for 
listed companies and within six months from the 
end of the financial year for other companies

For listed and other companies

Limited reviews Within 45 days from the end of the quarter (except 
the last quarter wherein the reporting is required 
within 60 days)

Listed companies 

Audit of financial 
statements for tax 
purpose 

30 September in case transfer pricing regulations 
are not applicable, else 30 November

Companies where the statutory 
year end is different from the tax 
year end and where tax audit is 
applicable9 

Tax audit certification 30 September in case transfer pricing regulations 
are not applicable, else 30 November

(refer footnote 1 for tax audit 
applicability)

1. Rotation of Auditors: 
The provisions of rotation have come into effect from 
1 April 2014. The act provides a transition period of 
three years in order to ensure compliance with the 
rotation-related provisions. As per the provisions, 
an individual shall not be appointed as a statutory 
auditor for more than one term of five consecutive 
years; and an audit firm shall not be appointed as 
statutory auditor for more than two terms of five 
consecutive years, in respect of the companies falling 
under any one of the following categories: (This 
rotation provisions apply to the following categories 
of the companies)

a. Listed companies
b. Unlisted public companies having paid-up share
    capital of INR 100 million or more
c. All private limited companies having paid-up 

 share capital of INR 500 million or more
d. All companies having paid-up share capital of    

 below the threshold limit mentioned in (b) and 
(c) but having public borrowings from financial 
institutions, banks or public deposits of INR 500 
million or more

8. This does not include any other audits which are specifically needed under special 
statutes 

9. In India, companies are allowed to follow a different statutory year end than the 
fiscal year end (31 March), provided they satisfy the condition of Section 2(41) of the 
Companies Act, 2013

2. The auditors of the company are required to 
disclose in their audit report about the operating 
effectiveness of the internal controls of the company, 
which is known as Internal Control over Financial 
Reporting (ICFR). Exemptions are provided to private 
limited companies from ICFR, if they fulfill the 
following criteria:

i. A company which is a one person company or a 
small company

ii. A company which has a turnover less than INR 
500 million as per the latest audited financial 
statement and which has aggregate borrowings 
from banks or financial institutions or any body 
corporate at any point of time during the financial 
year less than INR 250 million

Types of mandatory audit to be conducted by an independent practicing 
chartered accountant

## Important changes in regulatory information:
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Company Taxation

In India, all domestic companies are liable to tax on 
their global income, while foreign companies are 
liable to tax in India with respect to income received 
or deemed to be received in India or income 
accruing or deemed to be accruing in India. The 
effective corporate tax rate (base rate + surcharge 
+ cess) depends on the type of the company (i.e. 
domestic or foreign) and the quantum of its taxable 
income in the previous year. The year refers to the 
Financial Year (FY), beginning on 1 April and ending 
on 31 March; and previous year means the previous 
financial year. The rate of tax, surcharge and cess 
could be changed by the Finance Act passed by the 
Indian government every year.

The Finance Act, 2018 has reduced the base tax 

rate for FY 2018-19 in case of domestic companies 
having turnover or gross receipts in FY 2016-17 not 
exceeding INR 2,500 million, to 25% of the total 
income plus the applicable surcharge and health and 
education cess. For all other domestic companies, 
the base tax rate shall continue to be 30% plus 
applicable surcharges and the health and education 
cess.

Furthermore, up till FY 2017-18, Education Cess at 
the rate of 2% and Secondary and Higher Education 
Cess at the rate of 1% was payable on the base 
tax rate and surcharge. The Finance Act, 2018 has 
discontinued the same from FY 2018-19 and a new 
cess, namely the Health and Education Cess at the 
rate of 4% has been introduced.

The corporate tax structure for FY 2017–18 is as 
follows1:

Particulars Taxable income > INR 100 
million

INR 10 million < taxable income 
< INR 100 million

Other cases

Domestic company 34.608%
(30%2 base rate + 12% 
surcharge + 3% education 
cess)

33.063%
(30%1 base rate + 7% 
surcharge + 3% education 
cess)

30.90%
(30%1 base rate + 3% 
education cess)

Foreign company 43.26%
(40% base rate + 5%  
surcharge + 3% education 
cess)

42.02%
(40% base rate + 2% 
surcharge + 3% education 
cess)

41.20%
(40% base rate + 3% 
education cess)

Minimum Alternate Tax (MAT) (also known as book 
profits tax)

The Income Tax Act, 1961 (ITA) also provides for tax 
on ‘book profits’ in case the tax on the company’s 
book profit (post certain adjustments) is greater 
than the tax on income computed as per the 
normal provisions of the ITA. This is commonly 
known as MAT, which is charged at a rate of 18.5% 
on book profits plus applicable surcharge and 3% 
education cess on the tax and surcharge. The limits 
for applicability of the surcharge are the same as 
mentioned in the table above.

Credit for MAT paid can be carried forward and 
claimed against normal corporate tax payments 
arising in the future, subject to a limitation period of 
15 years instead of 10 years as provided earlier.

However, in the case of income earned by Foreign 
Institutional Investors/Foreign Portfolio Investors 
(FIIs/ FPIs) and foreign companies from various 
sources, such as capital gains, interest, royalty, and 
fees for technical services, MAT provisions will not 
be applicable from FY 2015–16 onwards. Also, MAT 
shall not be applicable to foreign companies not 
having any Permanent Establishment (PE) in India or 
which are not required to be registered under the 
Companies Act in India.

1. The income tax provisions explained in this Chapter are as provided 
by the Finance Act, 2017.

2. For a company whose turnover or gross receipts are less than INR 500 million in FY 
2015-16, the base tax rate would be 25% instead of 30%.
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Apart from the above, foreign companies engaged in 
the business of shipping, exploration of mineral oils, 
operation of aircraft, and civil construction in relation 
to turnkey power projects can opt for presumptive 
taxation where income is first taxed at a certain fixed 
percentage of the gross receipts and then the above-
referred corporate tax, surcharge and cess shall not 
be applicable.

Dividend Distribution Tax (DDT) 
In addition to corporate tax, Dividend Distribution 
Tax (DDT) is levied on all companies on the payment 
or distribution of dividend. The effective rate of DDT 
is 20.56% (17.65% base rate + 12% surcharge + 4% 
Health and Education cess).

Resident Companies

A company incorporated in India under the 
Companies Act, 1956/2013 would always be a 
‘resident’ in India. With effect from 1 April 2016, 
a foreign company is regarded as a ‘resident’ in 
India only if, during the previous year, the Place 
of Effective Management (POEM) of the company 
was in India (i.e. key management and commercial 
decisions that are necessary for the conduct of the 
business of an entity as a whole are, in substance, 
made in India). This would imply that a foreign 
company would be treated as a resident if, during 

Particulars Resident Non-
resident

Income received or deemed to be received in India Taxable Taxable

Income accruing or arising or deemed to accrue or arise in India Taxable Taxable

Income accruing or arising outside India from:

• Business controlled in India or profession set up in India

• Any other source
Taxable
Taxable

Taxable
Non-Taxable

the previous year, the POEM of the company was 
in India. Guidelines have been issued in connection 
with determination of POEM.
Tax incidence on companies depends on their 
residential status:

Therefore, a foreign company can avoid taxation of 
its global income if they can prove that its POEM is 
not in India. In that case, only its income accruing or 
arising in India or deemed to accrue or arise in India 
or received in India would be taxable in India.

It would be important to note that POEM rules would 
not apply to a foreign entity, if its turnover or gross 
receipt is less than INR 500 million.
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less than 5% voting power/share capital and do 
not have management or control

 – foreign amalgamations and demergers, subject 
to certain conditions

 – Category I and Category II FPIs under the SEBI 
Act4

• An Indian company whose ownership or control 
gets transferred directly or indirectly would be 
required to report such a transaction to the tax 
authorities and:

 – failure of reporting will attract a penalty of 2% 
of the transaction value in case the transfer 
has the effect of transferring the right of 
management or control

 – in other cases, the penalty will be INR 500,000

Taxability of Business Income
In case non-residents have a business connection 
or PE in India, income attributable to such business 
connection or PE would be taxable in India at the 
rate of 40% (plus applicable surcharge and education 
cess). However, while calculating the taxable income, 
deduction for expenses incurred for earning such 
income and some part of general administrative 
expenses are allowed as an expense.

Business connection includes any business activity 
carried out by a non-resident through a person 
acting mainly or wholly on its behalf. Furthermore, 
keeping in mind the challenges of taxation in 
a digital economy, the Finance Act, 2018 has 
introduced the concept of ‘significant economic 
presence’ for business connections in India. It is 
nothing but virtual business connections of non-
residents in India without any physical presence. 
PE means some presence in India in the form of a 
fixed place, employee presence, etc. through which 
business activities are carried out in India by the 
non-resident. Where a non-resident constitutes a 
business connection or PE in India, it is required 
to carry out compliances as required of a domestic 
company (i.e. maintaining books of accounts, getting 
accounts audited, various regulatory filings, etc.). 
As mentioned earlier, if a foreign company has a PE 
in India, the tax authorities may try to subject that 

3. This income would be taxable in India whether or not the non-resident has a 
residence or place of business in India or has rendered services in India.

4. Security and Exchange Board of India Act, 1992

Foreign Companies

Income Tax
Under the ITA, a foreign company is liable to income 
tax in India on income received in India or income 
accruing or arising in India or deemed to accrue or 
arise in India. 

Income deemed to accrue or arise in India would 
include:

• Income arising from a business connection in 
India or a property or asset or source of income 
in India

• Capital gains from the transfer of capital assets 
situated in India

• Interest, royalties and fees for technical services 
paid to a non-resident3 

An asset or capital asset being any share or interest 
in a foreign company is deemed to be situated in 
India if it derives its value, directly or indirectly, 
substantially from assets situated in India. 

Accordingly, any indirect transfer of such shares 
would also be taxable in India. In order to provide 
clarity, the criteria for when such taxation would 
be triggered has been laid down from FY 2015-16 
onwards. The criteria are as follows:

• Share of a foreign company shall be deemed to 
derive substantial value from Indian assets if the 
fair value of the Indian assets:

 – exceeds INR 100 million

 – the said value is equal to or greater than 50% 
of the value of all assets owned by the foreign 
company

• The fair value of assets (without deduction of 
liabilities against such assets) to be decided as per 
rules which are to be prescribed

• The amount to be taxed in India should be 
proportional to the value of Indian assets to 
global assets of the foreign company

• An exemption has been provided from indirect 
transfers to:

 – small shareholders i.e. shareholders who hold 
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company to the provisions of MAT– this view of the 
tax authorities may however be subject to litigation.

Fund Managers in India not to constitute a Business 
Connection or PE

Before the Finance Act, 2015, the presence of a 
fund manager in India was deemed to constitute a 
business connection in India even though the fund 
manager was an independent person. Thus, when 
the manager located in India undertook any fund 
management activity with respect to investments 
outside India for an offshore fund, the profits earned 
by the fund from such investments could be liable to 
tax in India.

In the Finance Act, 2015, it was clarified that the 
presence of a fund manager in India will not give rise 
to a business connection/PE in India with respect to 
offshore funds subject to the fulfillment of certain 
conditions and compliances by both the offshore 
fund and the fund managers. 

Presumptive Taxation
As stated earlier, the ITA also provides for a 
mechanism wherein income in the case of 
specified businesses, such as shipping, aircraft, civil 
construction, etc. is computed on a presumptive 
basis, which results in a lower effective tax rate.

Taxability of income (other than business income) 
under the Income Tax Act

• Royalty/Fees for Technical Services: Income 
earned by a foreign company in the nature of 
royalty/fees for technical services is taxable in 
India on a gross basis at the rate of 10% (plus 
applicable surcharge and education cess).

• Interest: Interest income earned by non-residents 
for loans provided in a foreign currency is taxable 
in India at the rate of 20% (plus applicable 
surcharge and education cess).

However, the interest from foreign currency loans 
and any long-term bonds would be taxable at a 
concessional rate of 5% (plus applicable surcharge 
and education cess) provided the loan or bonds 
are acquired during a specified period and subject 

to specified conditions. Furthermore, the said 
concessional rate of 5% (on the interest income of 
such bonds) would apply even if the non-resident 
does not have a Permanent Account Number 
(PAN) in India. The benefit of 5% taxation has also 
been extended to interest earned from Rupee 
Denominated Bonds.

• Transfer of carbon credits: Taxable on a gross 
basis at the rate of 10%.

• Dividend: Dividend income received from an 
Indian company on which Dividend Distribution 
Tax is paid, is exempt from tax in the hands of 
foreign companies.

• Other income: Other income earned by foreign 
companies would be liable to be taxed at the 
maximum rate (i.e. 40% plus applicable surcharge 
and education cess). 

However, with respect to the above, where a 
beneficial rate/provision is prescribed under any 
treaty entered into by India with a foreign country, a 
non-resident can claim such beneficial rate/provision 
subject to conditions mentioned under the treaty 
with the respective country.

Equalization Levy
An equalization levy of 6% shall be charged on the 
amount of consideration for any ‘specified service’ 
received/receivable by the non-resident person from 
a person resident in India and carrying on business 
or profession; or from a non-resident having a PE 
in India. The term ‘specified service’ means online 
advertisement, any provision for digital advertising 
space or any other facility or service for the purpose 
of online advertisement and includes any other 
service as may be notified by the central government 
in this regard.

The equalization levy shall not be charged where 
the non-resident providing the specified service has 
a PE in India and the specified service is effectively 
connected with such PE; or the aggregate amount of 
consideration does not exceed INR 100,000 in the 
previous year; or the payment made is not for the 
purpose of carrying out business or profession of the 
taxpayer.
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Specific exemptions provided under Section 10 of the 
ITA for income arising from any specified service are 
prescribed in this ‘Equalization Levy’ chapter.
This chapter has become effective from 1 June 2016.

Tax Returns and Assessment

The Indian fiscal year as well as corporation tax 
year runs from 1 April to 31 March. All companies 
(irrespective of having made a profit or loss) are 
required to file their tax returns electronically 
by 30 September each year. However, for those 
that have entered into international transactions 
with Associated Enterprises (AE) or into Specified 
Domestic Transactions (SDT) (see Transfer Pricing), 
the due date to file tax returns electronically is 30 
November.

Even foreign companies are required to file tax 
returns with respect to income earned in India, 
except in certain specified circumstances where 
income consists of dividend, specified interest and 
due taxes have been withheld on the same. Tax 
returns must be digitally signed by the Managing 
Director of the company and, in case the company 
does not have one, then by any director. However, in 
the case of a foreign company, the tax return can be 
digitally signed by an individual holding a valid power 
of attorney.

It is mandatory for the company and the signatory 
(unless he is a non-resident) to get a PAN in India.
The company is also required to obtain and furnish 
electronically, the report of a Chartered Accountant, 
with respect to transactions with an AE. 

Similarly, it must obtain and furnish electronically 
the report of a Chartered Accountant if its annual 
turnover exceeds INR 10 million.

In case of any error or omission in the tax returns, 
the same can be revised within one year from 
the end of the relevant fiscal year or before the 
completion of the tax assessment, whichever is 
earlier. 
Similarly, a belated tax return can be filed within 
a period of one year from the end of the relevant 

fiscal year or the completion of the tax assessment, 
whichever is earlier. In the case of a belated tax 
return, the company cannot carry forward its tax 
losses and it also loses the right to revise its tax 
return.

Revenue Audits
Tax returns filed by companies can be subjected 
to a revenue audit, popularly known as a scrutiny 
assessment in India. The tax authorities lay down 
certain parameters every year and if a company fits 
those parameters, it would mandatorily be selected 
for assessment. For other companies, the same is 
based on random selection through the Computer-
Aided Scrutiny Selection (CASS) system. 

In the assessment proceedings, the tax authorities 
could either accept the income as in the return if 
they are satisfied with the correctness of the income 
and expenditure, or make adjustments to the income 
either by increasing revenues or disallowing the 
expenditure. A company can file an appeal against 
the adjustments made. There is an exhaustive and 
robust appeal mechanism and tax judiciary system in 
India.

Finance Act, 2018 has introduced a new scheme to 
carry out the assessments electronically. The new 
scheme would be notified in due course and will be 
applicable from FY 2017-18.

Profits Subject to Tax

The taxable income for a business is computed in 
accordance with the common business or accounting 
principles to which necessary tax adjustments in 
accordance with the ITA are required to be made. 

Profits from the business are chargeable to tax on 
a receipt or accrual basis as per the accounting 
method adopted by the assessee. However, 
companies have to offer the profits to tax on an 
accrual basis as the Indian Companies Act does not 
allow them to follow the cash system of accounting. 
Principally, deductions are allowed for all business-
related revenue expenses incurred during the fiscal 
year.
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Capital expenses (other than those specifically 
allowed) and personal expenses are not deductible. 
The onus of proving that the expenditure has been 
incurred wholly and exclusively for the purpose of 
the business is squarely on the company.
Furthermore, any expenditure that is considered 
against public policy is not allowable as a deduction. 
In the case of fixed assets, depreciation is available 
at prescribed rates and in accordance with the 
provisions of the ITA. Certain revenue expenditures 
that are necessary to bring the fixed asset into its 
existing condition have to be added to the cost of the 
fixed asset. Certain specified expenses are allowable 
only on the basis of actual payment irrespective of 
the accrual system of accounting followed by the 
company.

The following sections of this chapter cover some 
specific allowable and disallowable deductions in 
calculating taxable business profits.

Employee Taxes

An employee is liable to pay taxes on the salary 
earned by him/her. For income to be regarded 
as ‘salary’, it is imperative to have an employer-
employee relationship. The income under the head 
‘salary’ is liable to tax either on a receipt basis or 
accrual basis, whichever event is earlier. It would 
also include arrears of salary.

Components of salaries mainly include basic 
salary, fees, commission, bonus, retirement 
benefits, contribution for social security in excess 
of the specified limits, allowances, perquisites, etc. 
Perquisites are benefits provided in kind and would, 
inter alia, include rent-free accommodation, interest-
free loans or subsidized loans, provision of movable 
assets for use or transfer of such assets to the 
employees at a subsidized cost, free or concessional 
education, provision of motor cars, provision of 
domestic help, club membership, etc.

The ITA also provides for several exemptions and 
deductions while computing income under the head 
‘salaries’. These, inter alia, include professional taxes 
paid, house rent allowance subject to specified limits 

and conditions, etc. Furthermore, Finance Act, 2018 
has introduced a standard deduction of INR 0.04 
million to replace the earlier transport allowance 
and medical reimbursements. The mechanism 
of calculating the exempt allowances is based on 
Rules. However, the quantum of deduction and/or 
exemption is not very significant and most of the 
limits specified in the ITA/Rules have outlived their 
utility.

Employers are required to compulsorily withhold tax 
on taxable salary if income exceeds the minimum 
exemption limit. Tax is to be withheld at an average 
rate based on the estimated income of the employee 
for the whole year at the time of actual payment of 
salary every month. While calculating the estimated 
income of the employee, the applicable deductions 
and exemptions are also considered.

Calculating Trading Profits

Trading profits represent profits as per the Profit 
and Loss Account drawn in accordance with the 
provisions of the Indian Companies Act, which 
is further adjusted considering the admissible/
inadmissible expenses as per the provisions of the 
ITA (see Profits subject to tax)

According to the ITA, for the purpose of calculating 
profits, all incomes accrued/earned during the 
fiscal year should be considered. Capital receipts 
are not considered while calculating trading profits. 
However, what constitutes a capital receipt is a 
matter of considerable litigation.

As explained earlier, capital expenses are not 
deductible. However, the ITA has prescribed certain 
capital expenses that can be allowed as deductions, 
but over a period of time. For example:

• Preliminary expenses incurred prior to the set 
up of or in connection with the extension of the 
business are allowed over a period of five years 
subject to certain conditions.

• Expenditure incurred on amalgamation is allowed 
Over a period of five years.
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• Expenditure on the prospecting of certain 
minerals is allowed over a period of 10 years.

• Expenditure on obtaining a telecommunication 
license over the license period.

Furthermore, according to the ITA, certain capital 
expenditures are allowed in the year that they are 
incurred in. For example:

• Capital expenditure on scientific research related 
to the business carried on by the company.

• The entire capital expenditure in case of specified 
businesses that have commenced in the specified 
time period.

• Weighted deduction of 200% in the case of 
expenditure on an in-house scientific research 
and development facility as approved by the 
prescribed authority, which inter alia includes 
capital expenditure except that on land and 
building. This deduction will be reduced to 150% 
from 1 April 2017 to 31 March 2020 and further to 
100% from 1 April 2020 onwards.

Similarly, a company is eligible to claim depreciation 
on fixed assets according to the rate prescribed in 
the Income Tax Rules. A company is also eligible 
to claim bad debts, provided the sales in respect 
thereof have been offered to tax either in the same 
previous year or in the earlier previous year. Besides 
allowing the claim for expenditure, the ITA also 

allows claims for business losses provided they are 
in the revenue field and discovered in the year under 
consideration. Examples of business losses are loss 
on account of obsolete stock, loss on account of fire/
theft/burglary/fraud, etc.

The ITA also restricts the allowance of certain 
revenue expenses if certain requirements are not 
met:

• If tax is not withheld and deposited in the 
government treasury within the prescribed time, 
30% of the expense claimed by the company shall 
be disallowed.

• Certain statutory expenses in the nature of tax, 
duty, cess or fees are not allowed as deduction 
unless they are actually paid either during the 
year or up to the time allowed to file tax returns.

Certain expenses are expressly not allowed while 
computing taxable income. For example:

• Tax on profits, tax on capital

• Tax paid by an employer on behalf of an 
employee on non-monetary perquisites

• Expenditure incurred with respect to exempt 
income – a controversial provision

Particulars Amount 
(INR)

Amount 
(INR)

A. Net Profit as per Profit and Loss Account           XXX

B. Inadmissible expenses debited to Profit and Loss Account

    Disallowable expenses/claims              XXX

    Depreciation as per the Companies Act              XXX 

    Deemed income not credited to Profit and Loss Account              XXX           XXX
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Particulars Amount 
(INR)

Amount 
(INR)

C. Total = (A + B)           XXX

D.  Admissible Deduction  
     Allowable claims/deduction

              XXX

    Depreciation as per the Income Tax Act               XXX

    Incomes chargeable under other heads credited  
    to Profit and Loss Account

              XXX          XXX

E. Profits and Gains of Business or Profession (C – D)          XXX

Income Computation and Disclosure 
Standards (ICDS)

The Indian government has notified 10 Income 
Computation and Disclosure Standards (ICDS) that 
are applicable for computing income chargeable as 
‘Business income’ and ‘Income from other sources’. 
ICDS would be applicable to both residents as well as 
non-residents, to individuals as well as companies.

Furthermore, with the introduction of separate 
standards for income tax, this would not result in 
maintaining separate books of accounts for income 
tax purposes.

However, a reconciliation statement would have 
to be prepared to keep track of the differences. In 
case of any conflict, the provisions of the ITA would 
prevail over the ICDS. In such a scenario, whether 
the interpretation of law rendered by higher courts 
in India would also prevail over ICDS would be a 
litigative issue. Finance Act, 2018 has incorporated 
the provisions of ICDS under the relevant provisions 
of the ITA with effect from 1 April 2017. Thus, 
it has settled the controversy on whether the 
interpretation of law rendered by higher courts in 
India would prevail over ICDS.

The 10 ICDS’ that would be applicable to both 
residents and non-residents are as follows:

• ICDS I relating to accounting policies

• ICDS II relating to valuation of inventories

• ICDS III relating to construction contracts

• ICDS IV relating to revenue recognition

• ICDS V relating to tangible fixed assets

• ICDS VI relating to the effects of changes in 
foreign exchange rates

• ICDS VII relating to government grants

• ICDS VIII relating to securities

• ICDS IX relating to borrowing costs

• ICDS X relating to provisions, contingent liabilities, 
and contingent assets

The ICDS are effective for computing taxable income 
from financial years beginning 1 April 2016 onwards.

Interest Deduction

Interest on capital borrowed for the purpose of 
business or profession is allowed as a deduction. 
However, interest payable on capital borrowed for 
acquiring a capital asset for extension of business or 
a new business, until the date such asset is first put 
to use, is not allowable as a revenue deduction. 
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Such interest shall be loaded on the cost of the 
capital asset and would be eligible for depreciation. 
Utilization of loans is an important factor in deciding 
the allowability of interest on the same. Interest 
on borrowings utilized for granting interest-free 
advances to related parties or sister concerns may 
not be allowed if the business expediency of such 
advance is not proven. Furthermore, interest on 
borrowings utilized for the purpose of earning 
tax-free income (e.g. dividend income) would be 
disallowed due to special provisions of the ITA.

Thin Capitalization Rules
A number of jurisdictions across the globe have 
specific thin capitalization rules to deter erosion of 
the tax base through excessive debt and thereby 
excessive interest payments. There is no specific 
thin capitalization provision under the ITA. As there 
are no enabling provisions to question whether a 
business should have raised funds through equity 
instead of a loan, interest deduction is allowed 
solely on the basis of the principles laid down in the 
paragraph above. Interest payments to overseas 
related parties and in some specific instances to 
domestic related parties would, however, be subject 
to transfer pricing provisions.

Furthermore, with effect from 1 April 2017, if 
the transaction of debt is construed by the tax 
authorities as solely for the purpose of tax benefit, 
then the arrangement could be examined and 
disregarded under the General Anti-Avoidance Rules 
(GAAR).
 
Furthermore, a restriction has been introduced 
in Finance Act, 2017 for interest deduction to the 
extent of 30% of EBITDA (Earnings Before Interest, 
Taxes, Depreciation and Amortization) in the case of 
interest payment by a resident company to a non-
resident associated enterprise.

Capital Assets

According to the ITA, capital assets have been 
defined to mean property of any kind including, 
business assets but excluding stock-in-trade and 
movable personal effects, such as wearing apparel, 
personal furniture, personal car, etc.
 

Thus, broadly ‘capital assets’ can be classified as 
business-related assets and personal capital assets 
excluding the ones specified above. Business-related 
capital assets can be further classified as ‘depreciable 
capital assets’ and ‘non- depreciable capital assets’.
The tax treatment of personal capital assets and non- 
depreciable assets has been dealt with separately 
in the Capital Gains Tax section. The tax treatment 
of depreciable capital assets is explained here. 
According to the ITA, depreciation for tax purposes 
has to be calculated on the Written Down Value 
(WDV) of the block of assets at the prescribed rates 
(except for undertakings engaged in the generation 
or generation and distribution of power, and 
which have the option of claiming depreciation on 
a straight line basis). A block of assets has been 
defined as a group of assets falling within a class of 
assets comprising of tangible and intangible assets 
for which the same percentage of depreciation is 
prescribed.

The rates of depreciation are given in the table 
below:

Asset class Rate of 
depreciation 
(%)

General plant and machinery 15

Cars other than those used in the 
business of running them on hire

15

Computers (including software) 60

Purely temporary erections 100

Residential buildings 5

Buildings other than the above 10

Furniture and fittings including  
electrical fittings

10

Ships 20

Intangible assets: Knowhow, 
patents,copyrights, trademarks, 
licenses, franchises or any other 
business or commercial right of a 
similar nature

25
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With effect from 1 April 2017, the highest rate of 
depreciation on assets will be reduced to 40% 
(whether for new or existing assets).

The actual cost of a depreciable asset comprises its 
purchase price (including import duties and other 
non-refundable taxes or levies) and any directly 
attributable cost of bringing the asset to its working 
condition for its intended use.

The sale of an individual depreciable asset does 
not result in any capital gains as long as the sales 
proceeds of those individual assets are less than 
the WDV of that particular ‘block of assets’. If the 
sales proceeds are more than the WDV of the 
‘block of assets’, the resultant gain is regarded as a 
‘deemed short-term capital gain’ irrespective of the 
holding period of the individual assets and would be 
chargeable to tax at the normal corporate tax rate.
The concepts of short-term and long-term capital 
gains are explained in the section on Capital Gains 
Tax. This concept of taxation differentiates capital 
gains on depreciable assets as compared to capital 
gains on non-depreciable assets and personal 
assets. Furthermore, an additional or accelerated 

depreciation at the rate of 20% is allowed to 
taxpayers engaged in the manufacture or production 
of any article or product, or in the business of 
generation, distribution or transmission of power, 
in the year in which the new plant and machinery 
acquired is first put to use. If the new plant and 
machinery is put to use for less than 180 days in the 
said financial year, half of the additional depreciation 
would be allowed in the first year of putting the asset 
to use and the remaining half will be allowed in the 
immediately succeeding financial year

Double Taxation Relief

India allows relief from double taxation of income in 
the following ways:

Unilateral relief: A resident of India deriving income 
from a country with which India does not have a 
tax treaty is eligible to claim credit for taxes paid in 
the foreign country. However, such credit would be 
restricted to Indian taxes on such foreign income or 
actual foreign taxes paid, whichever is less.

The WDV of a block of assets is calculated as under:

First year:

Cost of the asset at the time of acquisition of assets  XXX

Less: Depreciation as calculated based on the above rates  XXX

Closing WDV of the block of assets  

Subsequent year:        

Opening WDV of the block at the beginning of the next year  XXX

Add: Actual cost of assets acquired during the year  XXX

Less: Sale proceeds from the disposal of any asset during the year  XXX

WDV for the purpose of calculating depreciation             XXX
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Bilateral relief: India has a comprehensive tax treaty 
network with 96 countries to avoid double taxation 
of income. Under the Indian tax laws, a taxpayer 
can avail the provisions of the tax treaty or domestic 
tax laws, whichever is beneficial to the taxpayer. 
Typically, bilateral relief is provided through the 
‘credit method’ or ‘exemption method’. To avail the 
beneficial provisions of a tax treaty, non-resident 
companies and entities are required to obtain a valid 
Tax Residency Certificate (TRC) from the government 
of the country of residence along with other 
prescribed documents and information.

The government has issued comprehensive guide- 
lines with regard to the mechanism for claiming tax 
credit in India for foreign taxes paid by an Indian 
resident. The same are effective from 1 April 2017 
onwards.

Withholding Tax

Withholding tax, known as Tax Deducted at Source 
(TDS) in India, aims at collecting revenue at the very 
source of income. Its significance to the government 
lies in the fact that this tax is collected in advance, 
and thus ensures a regular source of revenue, 
provides for a greater reach and widens the tax base.

The ITA requires the taxpayer to withhold tax at 
source at:

• The appropriate rate considering the nature of 
payment and status of the recipient (i.e. corporate 
or non-corporate assessee)

• The time of payment or credit of the amount, 
whichever is earlier, except salary payments 
where tax is required to be deducted only on the 
actual payment of salary

Please see Appendix 1 for TDS rates on payments 
made to non-residents and foreign companies 
and Appendix 2 for TDS rates on some common 
payments to residents.

If the rates prescribed in a tax treaty are lower than 
the rates in the table in Appendix 1, the lower rates 
can be adopted.

A person availing the treaty benefit is required to 
furnish the Tax Residency Certificate (TRC) as stated 

earlier and is also required to give a declaration in 
the specified form.

If the recipient does not have a PAN in India, TDS 
would be the maximum of the:

• Tax rate prescribed in the ITA

• Rates in force (i.e. tax rate specified in the Finance 
Act or the rate specified in the treaty, whichever 
is lower)

• 20%.
However, with effect from 1 June 2016, this higher 
withholding tax rate of 20% will not apply to non-
residents, provided such non-resident furnishes 
contact details, TRC, Tax Identification Number (TIN), 
etc. to the taxpayer.

The person deducting the tax has a tedious 
compliance burden post deduction of tax, namely:

• In case of expenses other than salary, deposit the 
tax within seven days from the end of the month 
in which tax has been deducted, except in the 
case of tax deduction for the month of March. 
With respect to tax deducted in March, the due 
date of payment is 30 April

• With respect to TDS on salary, the same timeline 
as specified above applies, except that even for 
the month of March, tax needs to be deposited by 
7 April

• Apart from the deposit of taxes, a corporate 
is required to file the statement of TDS on or 
before the last day of the month succeeding 
each quarter, specifying the details of taxes paid 
and the deductees on whose behalf the taxes 
were paid. However, for the quarter that ends in 
March, the due date is 31 May 

This statement is required to be filed separately in 
three different forms for salary payments, payments 
to non-residents and all other payments.

• A corporate is also required to issue a TDS 
certificate to the persons from whose payments 
the tax has been deducted within the specified 
time. 

There are stringent penal provisions, including 
prosecution, for not complying with these TDS 
provisions.
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Particulars Applicable Tax Rate

1. Sale of short-term capital assets: listed equity shares and units of  
    equity-oriented mutual funds, which have been charged to Securities  
    Transaction Tax (STT) in India

15%

2. Sale of short-term capital assets: other than the above Based on corporate tax rate/
individual tax rate

3. Sale of long-term capital assets: listed equity shares and units of 
    equity-oriented mutual funds, which have been charged to STT in  
    India and purchase of such asset have been charged to STT (except  
    certain exceptional situations provided in law like IPO, bonus, etc.)

Exempt

4. Sale of long-term capital assets: listed securities or zero-coupon bonds,  
    which have not been charged to STT, and listed equity shares, where  
    the purchase of such assets have not been subject to STT

If costs are not adjusted for 
inflation – 10% 
If costs are adjusted for inflation – 
20%

5. Sale of long-term capital assets: other than those mentioned in points  
    3 and 4 above

20% with adjustment for inflation

*Applicable surcharge and cess at the rate of 4% shall also be levied

** Finance Act, 2018 has withdrawn this exemption and taxes such long-term capital gains in excess of INR 0.1 million at the rate of 10% 

without any indexation benefit in the case of residents and without the benefit of computation in foreign currency in the case of non-

residents. However, the actual gains or notional gains (as the case may be) made up to 31 January 2018 shall be grandfathered.

Capital Gains Tax (CGT)

According to the ITA, an assessee is chargeable to 
pay capital gains tax on transfer of ‘capital assets’. 
See the section on Capital Assets for the definition 
of the term. The rate of capital gains tax depends on 
whether the capital asset is a short-term or a long-
term capital asset.

Any capital asset held for less than 36 months is 
regarded as a short-term capital asset; otherwise it is 
considered to be a long-term capital asset.
However, securities listed on a recognized stock 
exchange in India, units of an equity-oriented mutual 

However, certain exceptions in the case of taxability 
of capital gains in the hands of a non-resident are:

• Capital gains arising from the transfer of a capital 
asset, being shares and debentures of an Indian 
company that have been initially purchased 
and sold in foreign currency, are required to be 
computed in the foreign currency and the net 
gain in foreign currency would be converted 
to Indian Rupees considering the prevailing 
exchange rate on the last day of the month 

immediately preceding the month in which the 
capital asset is transferred. Furthermore, the 
cost of such capital assets cannot be adjusted for 
inflation in spite of the same being a long-term 
gain.

• Long-term capital gains arising from the transfer 
of unlisted securities would be chargeable to tax 
at the rate of 10%. However, the cost of the said 
asset cannot be adjusted for inflation.

fund and zero-coupon bonds held for more than 12 
months are considered long-term assets. With effect 
from 1 April 2016, a share of an unlisted company 
will be treated as a long-term capital asset, if held 
for a period exceeding 24 months (reduced from 36 
months).

Furthermore, with effect from 1 April 2017, 
immovable property being land or building or both 
would be treated as long-term capital assets, if held 
for a period exceeding 24 months (reduced from 36 
months).

The sale of capital assets is taxable based on the 
following rate structure:



DOING BUSINESS IN INDIA 2018
A guide to India’s business, tax and regulatory environment

70

• Transfer of capital assets as a consequence 
of amalgamation, demerger or business 
reorganization, in compliance with conditions of 
the Indian income tax law, is not taxable in India.

• Capital gains arising on account of long-term 
capital assets are also exempt up to INR 5 million, 
if the gain is invested in specified bonds within six 
months of the transfer of the long-term capital 
asset. However, Finance Act, 2018 has restricted 
this benefit only to long-term capital assets 
being land and/or buildings. Furthermore, the 
Finance Act, 2018 has increased the lock-in period 
from three years to five years and also clarified 
that exemption would be withdrawn if these 
investments are sold within five years. 

• Also, there are a few other avenues available to 
save tax on capital gains in case of an individual.

Tax Losses

The ITA deals with losses arising under the following 
heads of income:

• Losses under the head ‘Income from house 
property’

• Losses under the head ‘Business income’, 
further split into ‘Business loss’ and ‘Unabsorbed 
depreciation’

• Losses under the head ‘Speculation business 
income’

• Losses under the head ‘Capital gains’, further 
classified into ‘Long-term capital loss’ and ‘Short-
term capital loss’

• Losses under the head ‘Income from other 
sources’ 

These losses are computed under the different 
provisions of the ITA and there are various provisions 
governing the set-off and carrying forward of such 
losses. The losses under the head ‘Income from 
house property’ and ‘Business income’ can be set 
off against income from any other head computed 
for the same year. However, losses under the head 
‘Speculation loss’ and ‘Capital loss’ can be set off 
only against 'Speculation gain' and 'Capital gain' 
respectively, computed for the year. 

This is shown in the following table:

Loss under  
the head

Can be set off against

Salaries Income 
from house 
property

Business 
income

Business 
income

Short-
term 
capital 
gains

Long-
term 
capital 
gains

Income 
from 
other 
sources

Loss from house 
property

       

Business loss       
Speculation 
business loss

      

Unabsorbed 
depreciation

      

Short-term capital 
loss

      

Long-term capital 
loss

      

Loss from income 
from other sources
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Loss under  
the head Can be set off against

Loss under the 
head Salaries

Income 
from 

house 
property

Business 
income

Speculation 
business 
income

Short-
term 
capital 
gains

Long-
term 
capital 
gains

Income 
from 
other 
sources

Loss from house 
property        

Business loss       

Speculation 
business loss       

Unabsorbed 
depreciation        
Short-term capital 
loss              

Long-term capital 
loss       

Loss from income 
from other sources       

There are specific provisions for carrying forward losses with respect to the head of income against which they 
can be set off and the time limit for each:

Nature of loss Can be set off against Number of years that it can be 
carried forward for

Loss from house property Business income 8 years

Business loss Speculation profits 4 years

Speculation business loss Against any head of income Indefinite

Unabsorbed depreciation Capital gain (short-term 
or long-term)

8 years

Short-term capital loss Long-term capital gain 8 years

Long-term capital loss Income from house property 8 years

Loss from income from other sources Not applicable Cannot be carried forward

It is pertinent to note that closely held companies are required to satisfy a 51% continuity of ownership criteria 
for carrying forward business losses.

Also, there are restrictions on the utilization of tax losses under each head when they are carried forward to 
subsequent years, as shown in the following table:
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General Anti-Avoidance Provisions

In an effort to curb tax avoidance and evasion, 
the Indian government introduced the General 
Anti-Avoidance Rules (GAAR) in the Income Tax 
Act. GAAR has been implemented from FY 2017-18 
i.e. 1 April 2017 onwards, and will empower the 
tax authorities to declare an arrangement as an 
Impermissible Avoidance Arrangement (IAA) if it was 
entered into with the main purpose of obtaining a 
tax benefit. Once an agreement is declared to be 
an IAA, the tax authorities will be entitled to, inter 
alia, re-characterize the transaction, ignore the 
transaction, disregard the accommodating parties, 

reallocate income/expenses, etc. While the GAAR 
rules propose to grandfather investments made 
up to 31 March 2017, tax benefits arising from 
arrangements entered into up to 31 March 2017 can 
still be challenged under GAAR if the other applicable 
conditions (main purpose, threshold, etc.) are 
satisfied.

Planning Points for Foreign Investors

According to the Indian exchange control 
regulations, a foreign business can have a presence 
in India in the form of a liaison office, branch 
office, project office, company and Limited Liability 
Partnership (LLP).

Particulars Liaison office Branch office and 
Project office

Subsidiary company Limited liability 
partnership (LLP)

Regulatory 
approval

Reserve Bank of India 
(RBI)5, Registrar of 
Companies (ROC) and 
local registrations

RBI, ROC and local 
registrations

ROC and local 
registrations

ROC and local 
registrations

Rate of 
tax6

Nil (since it is not 
permitted to carry out 
any revenue-generating 
activity)

Normal tax rate - 40% 
of net taxable income. 
Minimum Alternate 
Tax (MAT)7 - 18.5% of 
adjusted book profits.

Normal tax rate - 30% 
of net taxable income. 
MAT - 18.5% of 
adjusted book profits.

Normal tax rate - 
30% of net taxable 
income. Alternate 
Minimum Tax (AMT)8 
- 18.5% of adjusted 
book profits.

Long-term 
capital gain 
tax rate9

Not applicable (since 
it is not permitted to 
carry out revenue-
generating activity)

Nil10 
10%13

20%12

Nil10 
10%13

20%12

Nil10 
10%13

20%12

Advance tax 
payment 

Not applicable (since 
it is not permitted to 
carry out revenue-
generating activity)

To be paid in four 
installments

To be paid in four 
installments

To be paid in four 
installments

Minimum 
capital norms

Not applicable (funded 
by head office)

Not applicable (funded 
by head office/internal 
accruals)

Public Limited 
Company - INR 
500,000
Private Limited 
Company - INR 
100,000

No minimum  
capital

The factors to be looked at are as follows:

5. Could be under the automatic or government approval route involving post-facto 

intimation or prior approval, respectively.

6. Excluding surcharge and education cess.

7. MAT is designed to ensure that no company with substantial accounting income can 

avoid tax liability by using exclusions, deductions and incentives available under the 

Income Tax Act

8. AMT is similar to MAT and is applicable to non-corporate bodies only if they are 

claiming incentive-linked or profit-linked deductions

9. Excluding surcharge and education cess

10. Transfer of equity shares/unit of an equity-oriented fund which attracts STT

11. Transfer of unlisted securities (without benefit of indexation and foreign currency 

fluctuation)

12. Other cases

13. Transfer of listed securities (other than units) or zero-coupon bonds without 

indexation benefit
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Particulars Liaison office Branch office and 
Project office

Subsidiary company Limited liability 
partnership (LLP)

Repatriation 
of profits

Not applicable No further tax on 
repatriation of profits

Subject to Dividend 
Distribution Tax (DDT) 
of 20.36%. Exempt 
in the hands of 
shareholders

No further tax on 
repatriation

No further 
tax on 
repatriation

Not applicable Applicable Applicable Applicable

Permanent 
establishment 
(PE)

Generally, do not 
constitute PE, but 
litigation exists

Constitutes a PE and 
a taxable presence 
under a tax treaty or 
Income Tax provisions

An independent 
taxable entity and 
not a PE of a foreign 
company. However, 
where working as a 
shell/conduit entity, it 
may constitute a PE.

Should not constitute 
PE. However, 
whether interest in 
LLP results in PE is 
still ambiguous.

Applicable 
surcharge and 
education 
cess

Not liable to tax Surcharge: Total 
income of:
Up to INR 10 million 
– Nil  
Up to INR 100 million 
– 2%
Above INR 100 million 
– 5%  
Education cess at the 
rate of 3%

Surcharge: Total 
income of:
Up to INR 10 million– 
Nil  
Up to INR 100 million 
– 7%
Above INR 100 
million– 12%  
Education cess at the 
rate of 3%

Surcharge: Total 
income of:
Up to INR 10 million– 
Nil  
Above INR 10 million 
– 12%
Education cess at the 
rate of 3%

Investment via Shares or Loans
A foreign corporation can fund its Indian subsidiary 
by infusing share capital (FDI) or by extending a loan 
(External Commercial Borrowing (ECB)). Both FDI and 
ECBs can be availed by the Indian subsidiary subject 
to the fulfillment of prescribed exchange control 
regulations. The key tax implications of FDI/ECBs are:

• Repatriation of capital: Foreign capital invested in 
India is generally allowed to be repatriated along 
with capital appreciation, if any, after payment of 
taxes due on them, provided the investment was 
made on a repatriable basis. The repatriation is, 
however, subject to lock-in conditions in certain 
sectors.

• Repatriation of dividend: A company is liable 
to pay DDT at the rate of 20.36% (including 
surcharge and education cess) on the amounts 
declared or distributed as dividend. Such 
dividends are not taxed in the hands of the 
recipient.

• Payment of interest on ECBs: Subject to certain 
conditions, withholding tax on ECBs (wherever 
allowed) has been reduced from 20% to 5% 
(with applicable surcharge and cess) for ECBs 
availed between 1 July 2012 and 1 July 2017. 
Furthermore, the concessional rate of 5% would 
apply even if the non-resident does not have a 
PAN in India.
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Real Estate Investment Trusts (REITs) and 
Infrastructure Investment Trusts (InvITs)

The Finance (No. 2) Act, 2014 introduced a taxation 
regime for business trusts – REITs and InvITs. These 
business trusts give small investors access to large-
income-producing real estate and infrastructure 
assets, much like how mutual funds provide access 
to stocks. The Securities and Exchange Board of India 
(SEBI) issued guidelines for regulating such business 
trusts and an investor can enter the property market 
with as little as INR 200,000. Both these models have 
the following distinctive elements:

• The trust would raise capital by issuing units, 
which would be listed on recognized stock 
exchanges in India

• The trust can raise debt from residents as well as 
non-residents

• Income-bearing assets would be held by the 
trust by acquiring controlling or another specific 
interest in an Indian company (Special Purpose 
Vehicle (SPV)) from the sponsor (promoters of the 
SPV)

Furthermore, the taxation regime as introduced by 
the Finance Act, 2018 of such business trusts would, 
inter alia, include the following:

• No capital gains tax on the sponsor at the time of 
exchange of shares of the SPV with the units of 
the trust.

• The current beneficial regime of capital gains 
tax available on listed shares would also apply 
to such units for their holders, including the 
sponsor.

• Capital gains on the disposal of other assets by 
the trust shall be taxable in the hands of the 
trust. However, the same would not be taxable 
in the hands of the unit holders at the time of 
distribution.

• Dividend received by the trust from the SPV 
(which is not subject to DDT with effect from 1 
June 2016) would be exempt from tax at the time 
of receipt as well as distribution to unit holders by 
the trust. However, the exemption from this levy 
of DDT from SPVs to trusts will only be available 

in cases where the trust holds 100% of the share 
capital of the SPV or holds all of the share capital 
other than that which is required to be held by 
any other entity as part of the direction of any 
government or specific requirement of any law 
to this effect, or which is held by the government 
or government bodies. Furthermore, such 
exemption from the levy of DDT would only be 
applicable with respect to dividends paid out of 
the current income after the date of the business 
trust acquiring such shares in the SPV. Dividends 
paid out of the accumulated and current profits 
up to this date shall be liable to DDT as and when 
any dividend out of these profits is distributed by 
the company, either to the trust or any other unit 
holder.

• Interest and rental income received by the trust 
from the SPV is accorded a pass-through status. 
Accordingly, this interest and rental income would 
not be chargeable to tax in the hands of the 
trust. However, at the time of distribution of this 
interest to investors of the business trust, taxes 
would be required to be withheld as per the ITA.

• Other income of the trust shall be taxable at the 
maximum marginal rate (i.e. 30%).

In addition, certain other reporting compliances like 
filing of tax returns, etc. would be required to be 
undertaken by business trusts.

Alternative Investment Funds (AIFs)14

An AIF is any fund established or incorporated in 
India in the form of a trust, company, LLP or a body 
corporate that is a privately-pooled investment 
vehicle which collects funds from investors, whether 
Indian or foreign, for investing it in accordance with 
a defined investment policy for the benefit of its 
investors.

Category I AIFs are those that invest in start-ups 
or early-stage ventures, social ventures, small- and 
medium-sized enterprises (SMEs), infrastructure, 
other sectors or areas that the government or 
regulators consider as socially or economically 
desirable and shall include venture capital funds, 
SME funds, social venture funds, infrastructure funds 

14. This income would be taxable in India whether or not the non-resident has a residence or place of business in India or has rendered services in India.
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and such other AIFs as may be specified. AIFs that 
are generally perceived to have positive spillover 
effects on the economy and for which the Board 
or government or other regulators in India might 
consider providing incentives or concessions shall be 
included, and such funds that are formed as trusts 
or companies shall be construed as ‘venture capital 
company’ or ‘venture capital fund’ as specified in the 
ITA.

Category III AIFs are those that employ diverse or 
complex trading strategies and may employ leverage, 
including through investment in listed or unlisted 
derivatives. AIFs, such as hedge funds or funds which 
trade with a view to make short-term returns or such 
other funds which are open-ended and for which no 
specific incentives or concessions are given by the 
government or any other regulator shall be included.

Category II AIFs are those that do not fall in 
Category I and III and do not undertake leverage or 
borrowing other than to meet day-to-day operational 
requirements as permitted in the regulations. AIFs, 
such as private equity funds or debt funds for which 
no specific incentives or concessions are given by the 
government or any other regulator shall be included.

From FY 2015-16 onwards, a special tax regime for 
Category I and II AIFs has been provided, irrespective 
of whether they are set up as a trust, company, LLP 
or as any other body corporate:

• Any income (other than income from profits and 
gains of business) of the investment fund will be 
taxable in the hands of the unit holders and not 
the investment fund.

• Income from profits and gains of business of the 
investment fund shall be taxable in the hands of 
the investment fund only.

• Any losses of the investment fund shall be subject 
to set-off and carried forward to the subsequent 
years, only at the fund level (i.e. it will not be 
passed on to the unit holders).

• Any income that is not taxable at the fund level 
and paid to unit holders by the investment fund 
would be subject to withholding tax at the rate of 
10%. According to the Finance Act, 2016, when 

the unit holder is a non-resident, the withholding 
tax shall be 10% or the rate provided under 
the relevant tax treaty, whichever is lower. 
However, withholding tax would not be applied 
if the income is not chargeable to tax under the 
provisions of the ITA itself.

• Provisions of DDT or Tax on Distributed Income 
shall not be applicable to income paid by the 
investment fund to its unit holders.

• Any income of the investment fund would be 
exempt from TDS requirement. This would be 
provided by issuing the appropriate notification.

• It is mandatory for the investment fund to file 
its Return of Income. The investment fund shall 
also be required to provide the details of various 
components of income, etc. for the purpose 
of the scheme to the prescribed income tax 
authorities and the investors. 

This tax pass-through will enhance the ability of 
these funds to mobilize higher resources and make 
higher investments in small and medium enterprises, 
infrastructure and social projects, and provide the 
much-required private equity to new ventures and 
start-ups.

Tax incentives to International Financial Services 
Centers (IFSCs)
With a view to incentivize the growth of IFSCs into 
world-class financial services hubs, following tax 
benefits are provided to IFSC’s:

• Long-term capital gains arising from transactions 
undertaken in a foreign currency on a recognized 
stock exchange located in an IFSC (even when the 
STT is not paid with respect to such transactions) 
will be exempt from tax15

• Short-term capital gains arising from a transaction 
undertaken in foreign currency on a recognized 
stock exchange located in an IFSC (even when STT 
is not paid with respect to such transactions) will 
be taxable at a concessional rate of 15% (plus the 
applicable surcharge and cess)

• In the case of a company, being a unit located in 
IFSC and deriving its income solely in convertible 
foreign exchange, MAT shall be chargeable at the 
rate of 9%

15. This amendment has been applicable from 1 April 2016
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• For a company being a unit located in IFSC, 
deriving income solely in convertible foreign 
exchange, DDT shall not be chargeable on 
the total income or on any amount declared, 
distributed or paid by such company by way 
of dividends (whether interim or otherwise) on 
or after 1 April 2017 out of its current income, 
either in the hands of the company or the person 
receiving such dividend

• Finance Act, 2018 exempts the transfer of 
specified bonds or GDRs, rupee denominated 
bonds of an Indian Company or derivatives by a 
non-resident in foreign currency on a recognized 
stock exchange located in any IFSC.

• STT/Commodities Transaction Tax (CTT) shall not 
be levied on the taxable securities transactions/
commodities transactions entered into by any 
person on a recognized stock exchange located 
in an IFSC where the consideration for such a 
transaction is paid or payable in foreign currency 
(applicable from 1 June 2016)

Other Tax Incentives
The Indian government offers various other types 
of tax incentives in order to accelerate economic 
growth and extend various direct and indirect 
incentives to the business community. Some 
incentives available under the ITA are as follows:

• India has robust tax treaties with many countries. 
Taxpayers have the option of availing benefits 
under a tax treaty to the extent it is more 
beneficial vis-a-vis the provisions of the ITA 
(subject to certain documentation requirements).

• The rate of withholding tax on interest on ECBs 
has been reduced from 20% to 5% subject to 
certain conditions.

• Profit and investment-linked incentives:

 – For units located in Special Economic Zones 
(SEZs): 100% income tax exemption on export 
income for the first five years, 50% for the next 
five years, and 50% on the re-invested export 
profit for the next five years.

 – For SEZ developers: Income tax exemption on 
income for a block of 10 years in 15 years.

• Investment-linked incentives for specified 
activities/sectors, such as:

 – Infrastructure

 – Oil and gas

 – Research and development activities

 – Activities in specified geographical areas

 – Cold storage, warehousing facilities for 
agriculture produce and sugar

 – Hotels, hospitals, and slum redevelopment or 
rehabilitation with certain restrictions. 

However, the company will be liable to pay tax 
under the provisions of MAT wherever profit- and 
investment-linked incentives are available.

• Accelerated depreciation at the rate of 20% is 
available on new plant or machinery acquired 
and installed by an undertaking engaged in the 
manufacture of any article.

• In addition, an investment allowance of 15% 
on the cost of machinery is allowed to a 
manufacturing company investing a minimum of 
INR 250 million within a specified time frame and 
subject to certain conditions.

• In order to encourage the set-up of industrial 
undertakings in the notified backward areas of 
Andhra Pradesh and Telangana, an investment 
allowance of 15% of the cost of the new plant and 
machinery acquired and installed by taxpayers 
setting up manufacturing undertakings in these 
areas between 1 April 2015 to 31 March 2020 
is available. There is no condition of minimum 
investment in plant and machinery. This 
investment allowance is over and above the 
existing investment allowance available. Also, 
a higher additional depreciation at 35% will be 
available instead of the existing 20% on such 
assets acquired and installed in the notified areas 
of Andhra Pradesh and Telangana.

• In the case of additional wages paid to new 
employees across all sectors, the taxpayer will 
enjoy an additional tax deduction of 30% of the 
salary paid for a period of three years, subject to 
certain conditions.
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• 100% deduction will be allowed for business 
income earned by an eligible start-up for a period 
of three consecutive years. The start-up should be 
engaged in a business that involves innovation, 
development, deployment or commercialization 
of new products, processes or services driven by 
technology or intellectual property and should 
hold a certificate of eligible business from the 
Inter-Ministerial Board of Certification notified 
by the central government. The turnover of the 
business should not exceed INR 250 million in 
any year from 1 April 2016 to 31 March 2021. 
The taxpayer will have the option of claiming 
this deduction for three consecutive years 
from a period of seven years starting from the 
year of incorporation of the start-up16. The 
start-up should not be formed by splitting up or 
reconstructing a business already in existence. 
It should also not be formed by using second-
hand plant and machinery exceeding 20% of the 
total value of plant and machinery. From 1 April 
2016, an exemption from capital gains tax is 
also provided in cases where the proceeds from 
the sale of certain assets is invested in specified 
funds/shares related to start-ups subject to 
conditions.

• In order to encourage indigenous research and 
development activities and to make India a global 
R&D hub, the government has decided to put in 
place a concessional taxation regime for income 
from patents. Accordingly, an Indian resident 
earning royalty from a patent developed and 
registered in India can, subject to conditions, 
choose to pay tax at the rate of 10% (plus the 
applicable surcharge and cess) on the gross 
amount of royalty. However, no expenditure 
or allowance of such royalty income shall be 
allowed. This income is also exempt from the 
levy of MAT. However, the concessional tax 
benefit will be available only if at least 75% of the 
expenditure for patent development is incurred in 
India.

Transfer Pricing

Transfer pricing refers to inter-company pricing 
arrangements between related business entities and 
commonly applies to inter-company transfers of 
services and tangible/intangible properties. In India, 
detailed transfer pricing provisions were introduced 
by the Finance Act, 2001 in order to facilitate the 
computation of reasonable, fair, and equitable 
profits and tax in India in the case of businesses 
carried on by multinational companies. Essentially, 
transfer pricing is the process of adjusting the prices 
of cross-border transactions between related/
associated parties. Section 92 of the ITA provides 
that the price of any transaction between Associated 
Enterprises (AE), either or both of whom are non-
residents for tax purposes (international transaction), 
shall be computed having regard to the arm’s length 
principle. Subsequently, the Finance Act, 2012 also 
brought ‘specified domestic transactions’, where 
transactions are carried out between two related 
Indian entities under the purview of transfer pricing.
Two enterprises are considered to be associated 
if there is direct/indirect participation in the 
management or control or capital of an enterprise 
by another enterprise or by the same persons in 
both the enterprises. In determining whether there 
is participation in management or control, various 
factors are taken into consideration including:

16. Section - 80-IAC, Income Tax Act, 1961-2018, https://www.incometaxindia.gov.in/pages/acts/income-tax-act.aspx, accessed 30 May 2018
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• Direct/indirect shareholding with 26% or more of 
the voting power

• Advancing of loans of 51% or more of the total 
assets

• Appointment of more than 50% of the Board of 
Directors

• Goods manufactured sold under influenced prices

• Dependence on intellectual property rights owned 
by either party, etc.

An additional clarification was issued highlighting 
the concept of a ‘deemed international transaction’, 
thereby widening the scope of transfer pricing in 
India. This provision considers a transaction between 
two residents in India as an international transaction 
subject to certain conditions.

Determination of ‘Arm’s Length Price’

A crucial aspect of transfer pricing is the process 
of determining the Arm’s Length Price (ALP). The 
Central Board of Direct Taxes (CBDT) has prescribed 
six methods for determining the ALP:

• Comparable Uncontrolled Price Method

• Resale Price Method

• Cost Plus Method

• Profit Split Method

• Transactional Net Margin Method

• Other Method (via Notification No. 
18/2012 dated 23 May 2012) 

The ‘other method’ has been prescribed to 
potentially cover transactions involving intangibles 
and business restructuring for which the above 
methods may not be the most appropriate. 

The choice of the appropriate method is determined 
with respect to the nature and class of transaction, 
the classes of associated persons, the functions 
performed by them and other relevant factors.
Also, the Finance Act, 2014 had proposed to 
introduce the range concept for determination of 
ALP and use of multiple-year data for comparable 
analysis of transactions. Subsequently, the CBDT 

clarified this with a draft scheme of the proposed 
rules dated 21 May 2015, which is open to the public 
for comments. These rules mention the manner and 
scope of computation of ALP when adopting the 
range concept and the use of multiple-year data.

International Transactions
Apart from routine transactions relating to the 
purchase and sale of goods and services, the 
Finance Act, 2012 enhances the definition to include 
transactions involving business restructuring, 
intangibles, goodwill, corporate guarantees, overdue 
debtors, etc. There is no threshold exemption limit 
for this compliance.

Also, it is mandatory to obtain an accountant’s 
certificate in the prescribed format for all 
international transactions between AEs. This report 
would have to contain prescribed particulars of 
the transaction, and would have to be filed with 
the tax authorities by 30 November of the relevant 
assessment year, along with the tax return.

Stringent penal provisions have been prescribed for 
non-compliance with the prescribed requirements 
under the new transfer pricing regime.

Advance Pricing Agreements

• The Finance Act, 2012 introduced Advance Pricing 
Agreements (APAs). An APA is an agreement 
between a taxpayer and the tax authorities for 
specifying the manner in which the ALP is to 
be determined with respect to an international 
transaction.

• The ALP shall be determined on the basis of the 
prescribed methods or any other method.

• An APA would be valid for a maximum of five 
consecutive years unless there is a change in the 
provisions or the facts having a bearing on the 
international transaction.

• In March 2015, the CBDT introduced roll-back 
provisions according to which, an APA would 
also be applicable to international transactions 
undertaken in the previous four financial years 
subject to certain conditions.
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• On 19 December 2014, India signed the first 
bilateral APA with Japan which would be valid 
for five years. The APA has been finalized within 
a time span of 1.5 years, which is significantly 
shorter than the time normally taken to finalize 
APAs internationally.

Extensive Transfer Pricing Documentation

• As a notable development, India’s transfer pricing 
documentation requirements are being aligned 
with the Organization for Economic Co-operation 
and Development’s (OECD) recommendations 
under the Base Erosion and Profit Shifting (BEPS) 
Project.

• In line with the international consensus on this 
topic, it is now proposed that companies need 
to maintain and furnish extensive, group-level 
details to the Indian tax authorities by way of 

a Country-by-Country (CbC) report and master 
file, in addition to the current transfer pricing 
documentation requirements in India.

• The CbC report shall include economic 
information within the multinational group, 
such as the nature of main business activities, 
revenues, profit/loss, income taxes paid, stated 
capitals, accumulated earnings, number of 
employees, tangible assets, etc. for each country 
in which the group operates.

• The CbC reporting requirements shall apply to 
Indian multinational groups having a consolidated 
revenue above a threshold to be prescribed. 
The Indian Finance Minister, Arun Jaitley, has 
indicated that the revenue threshold will be EUR 
750 million per year.

• The manner and details required in the master 
file may be prescribed by way of rules.

Entity Onus

Indian subsidiary/
affiliate of the 
multinational 
group

The Indian entity needs to notify the prescribed authority about the details of the parent 
entity and the country of which such parent entity is a resident.

The CbC report would be obtained in the normal course by an Indian authority through 
the automatic exchange of information from the country of the parent entity.

However, the Indian subsidiary/affiliate of the multinational group would have to file a 
CbC report to the prescribed authority in India if:

• The parent entity of the group is a resident in a country with which India does not have 
an arrangement for an exchange of the CbC report

• Such country is not exchanging information with India, even though there is an 
agreement and this fact has been intimated to the entity by the prescribed authority

• If the group has nominated (by written intimation to the prescribed authority) the 
Indian entity to furnish the report on behalf of the group.

Parent entity in 
India

If the parent entity is a resident in India, it is required to maintain and furnish the CbC 
report to the prescribed authority in India.

• The onus of furnishing the CbC report to the 
prescribed authority in India shall be as follows:

• These amendments will be effective for 
transactions from 1 April 2016 onwards.

• For non-furnishing or inaccurate furnishing of 
the CbC report, master file and related details 
by an entity that is obligated to furnish the said 
details, a stringent penalty structure ranging from 
INR 5,000 to INR 50,000 per day of default would 
apply.
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Particulars of income Resident and 
ordinarily resident

Resident and not ordinarily resident Non-
resident

Income received or deemed to be 
received in India

Taxable Taxable Taxable

Income accrues or arises in or is 
deemed to accrue or arise in India

Taxable Taxable Taxable

Income earned outside India Taxable Taxable (only if earned from a business/ 
profession controlled from India

Not 
taxable

• An Indian citizen or a person of Indian origin, who 
has settled abroad, visits India. 

In the case of an Indian citizen being a member of 
the crew of a foreign-bound ship leaving India, the 
period or periods of stay in India shall, in respect 
of such voyage, be determined as per the rules 
prescribed.

An individual is classified as a non-resident if they do 
not satisfy either of the above conditions.

The law has further categorized the residential status 
of a ‘resident in India’ into ‘resident and ordinarily 
resident’ and ‘resident and not ordinarily resident’. 
A person is said to be ‘resident and not ordinarily 
resident’ in India in any year if the person has:

• Been a non-resident in India in 9 out of the 
preceding 10 years

• Been in India for a period of, or periods 
amounting in all to, 729 days or less during the 
preceding 7 years.

Thus, if an individual fulfills any one of the above 
conditions, he would be regarded as ‘resident and 
not ordinarily resident’ in India for that particular 
financial year.

The actual number of days an individual is present in 
India is generally determined on the basis of entries 
in the passport, taking into account the day of entry 
as well as exit.

An individual considered to be a resident of India as 
well as another country can determine his residential 
status as per the criteria specified under the tax 
treaty entered into by the Indian government with 
the government of that other country, if any.

While companies contribute a considerable 
amount to the tax collected each year by the Indian 
government, contributions from individuals also 
form a vital element of the revenue.

Taxes as per the Indian Income Tax Act, 1961 (ITA) 
are levied on persons, including individuals. The 
rates of taxation differ in each financial year (from 
1 April to 31 March), and are usually lower than the 
corporate rate of taxation.

Residential Status

It is crucial for an individual to determine their 
correct residential status since, in India, taxation 
for a particular year is dependent on the residential 
status in India for that year. The Indian tax law 
categorizes the residential status of an individual as 
‘resident’ or ‘non-resident’ depending on the number 
of days of stay in India.

An individual is considered to be a resident if they 
satisfy any of the following conditions:

a. Been in India for a period of 182 days or more 
during that financial year
b. Been in India for a period of 60 days or more 
during that financial year, and at least 365 days 
during the preceding four years

Furthermore, in condition (b) above, the period of 60 
days would be extended to 182 days in the following 
cases:

• An Indian citizen who leaves India in any year for 
the purpose of employment

• An Indian citizen who leaves India as a member 
of the crew on an Indian ship
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applicable for the following financial year (April–
March). 

For instance, the Finance Act, 2018 has introduced 
the following rates for individual taxpayers (other 
than senior citizens):

Furthermore, the law also provides special 
exemptions to ‘resident senior citizens’ (individuals 
who are more than 60 years of age) and ‘resident 
very senior citizens’ (individuals who are more than 
80 years of age), where the basic exemption limit is 
INR 300,000 and INR 500,000, respectively.

In addition to the above, individuals with a total 
income exceeding INR 5 million up to INR 10 million 
in a year are liable to pay a surcharge of 10% 
(introduced in Finance Act, 2017). Also, individuals 
with a total income exceeding INR 10 million in a 
year are liable to pay a surcharge at the rate of 15%.

All taxes in India are further increased by an 
education cess, which is 3% of the total tax payable 
(tax plus surcharge).

Taxation of Dividend Income Exceeding 
INR 1 Million
It is provided that where the total income from 
dividends declared, distributed or paid by domestic 
companies to any specified assessee exceeds INR 1 
million in aggregate, tax shall be charged at the rate 
of 10% on the income from dividends that exceed 
INR 1 million.

You can know more about individual tax liabilities on 
the Income Tax Department’s website,
www.incometaxindia.gov.in.

Income Tax rate

Up to INR 250,000 Exempt

INR 250,001 to 500,000 5%

INR 500,001 to 1 million 20%

Above INR 1 million 30%

Scope of Taxation

Once the residential status has been determined 
based on the above conditions and the income of 
the individual is taxable in India, the computation 
mechanism is mostly similar for all individuals, 
irrespective of residential status. However, there 
could be a few exceptions that must be looked at on 
a case-by-case basis.

How to Compute Tax – A Broad  
Structure

For tax purposes, income is broadly divided 
into different heads, and different computation 
mechanisms have been prescribed for each head. 
The heads are:

• Income from employment/salary

• Income from house property (rental income)

• Income from business and profession

• Income from capital gains

• Income from other sources (dividend, winnings 
from lotteries, gifts, family pensions, etc.)

After aggregating income under the various heads, 
the taxpayer can then reduce taxable income with 
certain allowable deductions. For example, an 
individual could claim deductions with respect to 
investments made in the public provident fund or 
payment of life insurance premium, medical health 
policy premium, certain mutual funds, etc.

After these deductions, the resultant taxable 
income is required to be offered to tax at the rates 
prescribed in the law.

Income Tax Rates

The tax rate applicable to an individual would 
depend on his income bracket. Various income slabs 
along with different tax rates are provided every year 
in the Union Budget, and are generally presented to 
the Parliament of India on the last day of February.

The slab rates mentioned in the Budget are 
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Ways to Discharge Income  
Tax Liability

An individual can discharge his income tax liability in 
either or all of the options mentioned below:

• Advance Tax

• Tax Deducted at Source (TDS)

• Self Assessment Tax

Advance Tax
Advance tax means the payment of tax before the 
end of the year. An individual has to estimate their 
total income for that year and discharge tax liability 
in four installments during the year itself i.e. 15%, 
45%, 75%, and 100% of the tax liability, which is 
due by 15 June, 15 September, 15 December, and15 
March of that year.

However, an individual is liable to pay advance tax 
only under the following conditions:

• The tax liability is more than INR 10,000

• The above liability of INR 10,000 is arrived at after 
considering TDS, if any has been deducted by 
taxpayers who have paid income to such person.

For individuals with salary as the sole source of 
income, advance tax would not be applicable as 
the entire tax liability would be taken care of by the 
employer by way of TDS.

Furthermore, no advance tax is payable by a senior 
citizen if their total income does not include income 
from business or profession.

Tax Deducted at Source (TDS)
TDS refers to the portion of a payment that is 
deducted by the taxpayer before making payment 
of the net amount to the payee. The TDS rate would 
depend on the nature of the income earned by the 
individual. For example, TDS from professional fees 
would be 10% while that from contractual payments 
would be 2%. The TDS collected by the taxpayer is 
required to be deposited with the tax authorities 
within prescribed time limits.

It is crucial to keep in mind that TDS is only a part 
payment of tax. The final tax liability would be 
arrived at based on the slab rates applicable to the 
individual.

For non-residents, TDS is applicable on any sum paid 
to them. For example, if a foreign individual receives 
a certain sum from an Indian company, and such 
amount is taxable in India, then the Indian company 
is liable to deduct tax at the applicable rates and 
deposit the same with the authorities within the 
prescribed time limits.

Self-Assessment Tax
In case the advance tax paid by the individual and 
the TDS are not adequate to cover the entire gross 
tax liability for the year, then the same can be 
discharged by the individual himself before the tax 
return is filed. Such tax paid would be regarded as 
Self-Assessment Tax.

AADHAAR related Compliances
A new provision has been introduced in the Finance 
Act, 2017 wherein from 1 July 2017, it is mandatory 
for an individual to obtain an Aadhaar number 
(unique identification number) and link the same 
with their Permanent Account Number (PAN - Indian 
tax registration number) of the individual. It is 
mandatory to quote the said Aadhaar number in 
the tax return or the enrollment ID of the Aadhaar 
application is required to be quoted on the income 
tax return to be filed in India with effect from 1 July 
2017. 

However, the above provision is not applicable to an 
individual who is:

• Residing in the states of Assam, Jammu and 
Kashmir, or Meghalaya 

• A non-resident as per the Income Tax Act, 1961

• 80 years old or older 

• Not a citizen of India.
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Tax Treatment of Employee Stock 
Option Plans (ESOP)

An increasing number of multinational companies 
prefer granting Employee Stock Option Plans (ESOPs) 
to their employees wherein they are granted an 
option to buy the shares of the employer company at 
a discounted rate, lower than the market value.

The taxation of ESOPs as per Indian laws happens 
in two stages. In the first stage, it is taxable in the 
hands of the employee as salary (perquisite given 
by the employer), which is represented by the 
difference between the Fair Market Value (FMV) of 
the shares and the actual price at which they are 
purchased by the employees. The law lays down the 
procedure for determining the FMV of the shares. 
The point of taxability is the date on which the option 
is exercised by the employee to subscribe to the 
shares. Employers are liable to deduct tax at source 
on this part of the income.

The second stage of taxability arises when the 
said shares are sold or transferred. The difference 
between the sale price and the FMV (calculated in the 
earlier phase of taxation) is taxable as capital gains. 
The tax treatment of such capital gains would be as 
prescribed in the section Capital Gains Tax in 
Chapter 7.

Electronic Filing of Tax Returns

The past few years have seen a multitude of changes 
in the process of filing tax returns in India. Now, 
most taxpayers are expected to file their tax returns 
electronically instead of manually– a paradigm shift 
in the tax administration in India. The online filing is 
linked to an individual’s PAN.
The Indian tax department has set up a Central 
Processing Center (CPC), a state-of-the-art facility 
in Bengaluru, that processes all tax returns that 
have been filed electronically. The CPC has been 
responsible for drastically reducing the time taken to 
process tax returns and issue refunds. As a result, a 
large number of taxpayers, particularly individuals, 
have started receiving their refunds within a few 
months of filing returns.

To know more about e-filing of income tax returns, 
you can visit www.incometaxindiaefiling.gov.in. 

Personal taxation in India is dynamic and 
complicated with several interpretational and other 
issues. However, the scheme of law provides for 
many relaxations with a view to avoid unnecessary 
hassles for individual taxpayers and has simplified 
the process to encourage timely and accurate tax 
return filing and payment.
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Before the advent of the Goods and Services Tax 
(GST) in India, indirect taxation was broadly divided 
into the following levies:

• Value Added Tax (VAT)

• Central Sales Tax (CST)

• Service Tax

• Excise Duty

• Customs Duty

Different types of taxes were levied for different 
activities under the erstwhile Indirect tax regime 
- for e.g. VAT / CST was applicable on the sale of 
goods, Service Tax was applicable on the provision 
of services, Central Excise Duty was levied on 
manufacturing of goods, etc.

However, with the introduction of GST in India with 
effect from 1 July 2017, VAT, CST, Service Tax, Central 
Excise Duty and other indirect taxes have been 
subsumed under the GST.

Customs Duty

In India, Customs Duty is levied on the import of 
goods into the country. Customs Duty is payable 
at the time of clearance of goods for home 
consumption from the customs station.
With the change in the indirect tax structure, the 
components of Customs Duty have also reformed. 
The Customs Duty comprised of the following 
elements up to 30 June 2017:

• Basic Customs Duty (BCD) (with a peak rate of 
10%)

• Countervailing Duty (CVD) (with a peak rate of 
12.5%, in lieu of Central Excise Duty)

• Education Cess (EC) and Secondary and Higher 
Education Cess (SHEC) at the rate of 3% of the 
BCD and CVD

• Special Additional Duty of Customs (SAD) (at the 
rate of 4%, in lieu of domestic sales tax) 

With the introduction of GST, the Customs Law has 
been amended to levy Integrated Goods and Service 
Tax (IGST) on the import of goods in lieu of CVD and 
SAD. BCD will continue to be levied, however, EC and 

SHEC has been exempted on all import of goods.
Customs Duty comprises of the following elements 
post 1 July 2017:

• BCD (with a peak rate  of 10%)

• Integrated Goods and Service Tax (IGST) (with a 
peak rate of 28%, in lieu of CVD and SAD)

• Compensation Cess (ranging from 1% to 290%) 
depending on the nature of the goods

BCD is not available as input tax credit, whereas 
IGST and Compensation Cess are available as 
input tax credit under the GST Law (subject to the 
fulfillment of certain conditions and documentation 
requirements).

The Key changes of the Union Budget for the 
Financial Year 2018-19 are outlined below:

Introduction of new levies

• Social Welfare Surcharge (SWS) has been 
introduced to provide and finance education, 
health and social security. Typically, it would be 
applicable at the rate of 10% of the aggregate of 
duties of Customs on the import of goods.

• A Road and Infrastructure Cess has been 
introduced on imported motor spirits (commonly 
known as petrol and high- speed diesel) at a rate 
of INR 8 per liter. The revenue collected from this 
said Cess would be utilized towards Financing 
Infrastructure Projects.

Move towards Digitization

• Electronic cash ledgers have been introduced 
to ease the payment of liabilities at the time 
of clearance of imported goods. The facility of 
maintaining an electronic cash ledger has been 
provided to the importers and exporters through 
which the payment of Customs Duty may be 
discharged as and when goods are imported 
instead of a transaction-wise payment which was 
prevalent earlier.

• Furthermore, the facility to issue Notices &and 
Orders electronically for clearances and removal 
of goods for importation, exportation, home 
consumption, etc. has been enabled.
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Miscellaneous
The Board has been empowered to take measures 
or prescribe procedures or documentation for a 
class of importers / exporters or for categories of 
goods on the basis of modes of transport to maintain 
transparency in the export / import documentation, 
expedite clearance of goods and reduce the 
transaction cost of clearances.
 
Goods and Services Tax (GST)

In order to pave the way for a unified taxation 
system in India, GST was introduced in July 2017. A 
majority of indirect taxes such as VAT, CST, Service 
Tax, Central Excise Duty, Entry Tax, Entertainment 
Tax, Luxury Tax, Purchase Tax, etc. are subsumed 
under GST. It was introduced mainly to bring 
transparency into the administration, reduce the 
cascading effect of taxes on the cost of goods and 
services and thereby, create a common national 
market.

We have outlined the key concepts under the GST 
legislation below:

• Supply: GST is a levied on the supply of goods or 
services. The scope of supply has been kept wide 
to include sale, transfer, barter, exchange, license, 
rental, lease, etc. and certain activities undertaken 
without a consideration.

• Administration: The GST Law is administered 
by the Center and respective States/Union 
Territories. Accordingly, there are three types of 
taxes under GST:

• Central Goods and Service Tax (CGST)

• State Goods and Service Tax (SGST)/Union 
Territory Goods and Service Tax (UTGST)

• Integrated Goods and Service Tax (IGST)

• Inter-state versus intra-state supply: CGST and 
SGST/UTGST is levied on all intra-state supply of 
goods or services and IGST is levied on inter-state 
supply of goods or services. The location of the 
supplier and Place of Supply (POS) for the goods 
and services determines whether the transaction 
is an inter-state or intra-state supply.

• Place of Supply (POS): As GST is a destination-
based tax, POS provisions have been formed 
in a manner to determine the territory of a 
supply transaction where the goods/services 
will be consumed and accordingly, determine its 
taxability.

• Time of Supply: To align the collection of taxes, 
Time of Supply provisions have been introduced 
to determine the point at which GST is required to 
be paid for the supply of goods and services.

• Threshold: The threshold limit under GST is INR 
2 million (INR 1 million for a taxable person 
conducting business in north-eastern states, 
including Sikkim) of aggregate turnover of goods 
and/or services during the financial year.

• Registration: A person exceeding the prescribed 
threshold limit of INR 2 million is required to 
undertake registration under GST. A few specified 
persons are required to obtain registration under 
GST irrespective of the turnover as well as facility 
for voluntary registration has also been provided.

• Composition levy: Composition levy is an 
alternative method of levy of tax designed for 
small taxpayers. It is a subsidized rate of GST 
eligible to taxpayers with an aggregate turnover in 
a financial year of up to INR 15 million.

• Reverse Charge Mechanism (RCM): Typically, a 
supplier of goods/services is liable to pay GST on 
the supply. However, for the import of services 
and other notified goods/services, a mechanism 
has been prescribed wherein the recipient of the 
supply is liable to pay GST.

• Rate of tax: The GST legislation provides for the 
classification of goods and services and applicable 
tax rates are determined on the basis of the said 
classification – 

• Services Accounting Code (SAC) is used for the 
classification of services. Each kind of service 
offered has a unified code for measurement, 
recognition and taxation.

• Harmonized System Nomenclature (HSN) code 
is used for classification of goods. (HSN - A 
globally-adopted product description and 
coding system)
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The commodities and services subject to GST are 
categorized under four tax slabs, viz. 5%, 12%, 18%, 
and 28%. However, GST is not applicable to certain 
commodities such as jute, fish, eggs, fresh meat, 
milk, curd, fresh fruits, butter milk, vegetables, etc.

In order to avoid any issues for classification of a 
supply involving both goods and services, a Schedule 
has been prescribed under the GST Legislation to 
determine the transactions that shall be treated as 
supply of goods or supply of services.

• Input Tax Credit (ITC): The recipient of goods or 
services would be eligible to claim ITC subject to 
certain restrictions. The ITC availed is eligible to 
be utilized as set-off against the payment of taxes.

• Mismatch of ITC: A strong mechanism is being set 
for matching ITC availed by the recipient vis-a-
vis GST disclosed by the supplier. Furthermore, 
in order to facilitate the transparent flow of 
ITC, mismatch reports would be generated on 
the basis of the differences in disclosure by the 
supplier and the recipient of good or services to 
align the flow of credit.

• Digitization: Procedures for different processes 
such as registration, tax payments, refunds, 
returns, etc. have been automated and simplified 
under a unified platform - GSTN (Goods and 
Services Tax Network). This has enabled to 
provide a platform for swift processing since 
the interface between the taxpayer and the tax 
authorities ash reduced.

• Compliances: Compliance is made simpler 
through the harmonization of tax rates, 
procedures and aligned laws. The erstwhile 
tax regime consisted of Central Excise, Service 
Tax and VAT/CST, along with the respective 
compliances and returns. However, under GST, 
the various compliances under various laws 
stand merged and this has lowered the number 
of returns as well as the time spent on tax 
compliances.

• Anti-profiteering: An anti-profiteering measure is 
incorporated under the GST Law to ensure that 
any benefits on account of the fungibility of ITC 
between goods and services or the reduction in 
the rate of tax on the supply of goods or services 
would result in a commensurate reduction in the 
prices of such goods/services. The government 
has also constituted ‘The National Anti-
Profiteering Authority’ to examine whether this 
clause has been given due effect by the taxpayers.

Industry is set to avail of the maximum benefits of 
GST as it will not only contribute significantly to its 
rapid growth but will also contribute to an increase 
in the GDP of the country. GST has helped decrease 
transaction costs, which makes it easier to improve 
business, which eventually increases competition 
within the industry. An increase in competition 
will enable newer businesses to establish across 
industries and generate more jobs. Exporters and 
manufacturers will be able to reap the benefits of 
GST as most of the State and Central Taxes are no 
longer applicable to products and services. Lowered 
costs in the Indian industry will provide a major 
boost to exports, therefore making Indian goods 
and services more competitive in the international 
markets.
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In this chapter, we have provided an overview 
of labor and employment-related laws that are 
applicable across India. In addition to the laws 
prescribed by the central government, the states 
also stipulate certain Compliances, Acts, Rules and 
Regulations or extend the scope of certain central 
government Acts, which have not been included 
here.

Under the Constitution of India, labor is a subject on 
the Concurrent List where both the central and state 
governments are competent to enact legislations.1 
As a result, India has a plethora of laws – 44 labor-
related statutes by the central government alone 
– addressing various aspects, such as industrial 
relations, formation of trade unions, occupational 
safety and health, labor welfare, minimum wages, 
conditions of employment, disciplinary action, 
employment and training, accidental and social 
security benefits, etc.2 India is a founding member of 
the International Labor Organization (ILO) and has 
ratified 45 conventions and one protocol, of which 
42 are in force and four conventions have been 
denounced.3

Industrial Relations4

The Industrial Disputes Act, 1947, stipulates 
provisions for the investigation and settlement 
of industrial disputes and for providing certain 
safeguards to workers. It contains the following:

• Procedure, power and duties of the authorities 
constituted under the Act (e.g. labor courts, 
conciliation officers, tribunals, etc.)

• Provisions to prohibit strikes and lockouts without 
appropriate notice, declaration of strikes and 
lockouts as illegal in certain cases, etc.

• Provisions relating to lay-off, retrenchment and 
closure

• Provisions covering unfair labor practices

• Penalties for various defaults under the Act 

As per the Act, an ‘industrial dispute’ means any 
dispute or difference between employers and 
employers, or between employers and workmen, or 

between workmen and workmen, which is connected 
with the employment or non-employment or the 
terms of employment or with the conditions of labor 
of any person.

This Act applies to every industrial establishment 
carrying on any business, trade, manufacture or 
distribution of goods and services, irrespective of 
the number of workmen employed. It covers every 
person employed in an establishment (including 
contract labor, apprentices and part-time employees) 
to do any manual, clerical, skilled, unskilled, 
technical, operational or supervisory work, for hire 
or reward. It does not apply to persons employed 
mainly in a managerial or administrative capacity, or 
in a supervisory capacity drawing a salary exceeding 
what is prescribed under this Act, etc.

The Industrial Employment (Standing Orders) Act, 
1946, requires employers to clearly define and 
publish standing orders (service rules) and to make 
them known to the workmen employed by them. 
It applies to every industrial establishment where 
100 or more workmen (50 or more in many states) 
are/were employed on any day of the preceding 
12 months. The Industrial Employment (Standing 
Orders) Central Rules, 1946, cover the classification 
of workmen, working hours, holidays, pay days, 
wage rates and payments, shifts, attendance, leave, 
termination of employment, disciplinary action for 
misconduct, complaints, etc.

The Plantations Labor Act, 1951, provides for 
the welfare of plantation labor and regulates the 
conditions of work in plantations. It applies to 
all tea, coffee, rubber and cinchona plantations, 
but state governments may extend it to other 
plantations as well. The Act is administered by the 
state governments and is applied to any land used as 
a plantation, which measures five hectares or more 
where 15 or more persons are employed or were 
employed on any day of the preceding 12 months.

1. Constitutional Provision, Ministry of Labor & Employment, http://labour.gov.in/

constitutional-provision, accessed 26 May 2017

2. About the Ministry, Ministry of Labor & Employment, http://labour.gov.in/about-

ministry, accessed 26 May 2017

3. Ratifications for India, International Labor Organization, http://www.ilo.org/

wcmsp5/groups/public/ asia/-ro-bangkok/---sro-new_delhi/documents/publication/

wcms_493800.pdf, accessed 28 August 2017

4. Acts and Rules, Industrial Relations, Ministry of Labor & Employment, http://labour.gov.

in/industrial-relations, accessed 26 May 2017
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The Trade Unions Act, 1926, deals with the 
registration of trade unions (including associations 
of employers), their rights, liabilities and 
responsibilities, as well as ensures that their funds 
are utilized properly. It gives legal and corporate 
status to registered trade unions. An employer 
cannot prevent workers from forming a union. Trade 
unions are formed to promote and protect the 
interest and welfare of workers by enabling collective 
bargaining.5

Industrial Safety and Health6

The Factories Act, 1948, provides for the health, 
safety, welfare, service conditions and other aspects 
of workers in factories. It applies to all factories 
employing more than 10 people and working with 
the aid of power or employing 20 people and 
working without the aid of power. The Act aims 
at protecting workers employed in factories from 
unfair exploitation by the employer and improving 
working conditions in factories. The Act also covers 
the following:

• Provisions relating to hazardous processes

• Permissible levels of certain chemical substances  
in the work environment

• Facilities and conveniences

• Working hours

• Overtime wages

• Employment of women and adolescents, 
and night shifts

• Weekly offs and annual leaves

• Notice of accidents, diseases, etc.

Each state government is empowered to make rules 
for the purpose of this Act. The Factories Act, 1948, 
should be read with the respective state Rules. State 
legislations, such as the Shops and Establishments 
Acts, do not apply to workmen in a factory or in an 
establishment attached to a factory to whom the 
benefits of the Factories Act, 1948, are applicable.

Labor Welfare7

The Contract Labor (Regulation & Abolition) Act, 
1970, regulates the employment of contract labor 
in certain establishments and by contractors and 
provides for its abolition in certain circumstances. 
It applies to all establishments and contractors 
employing 20 or more contract laborers. The Rules 
for implementing the provisions of the Act vary from 
state to state. This Act covers the following:

- Registration of the principal employer
- Licensing of contractors
- Responsibility for payment of wages
- Welfare and health of contract laborers (canteens, 

restrooms, first aid, etc.)
- Submission of returns
- Maintenance of records (register of contractors)

Wages8

The Payment of Wages Act, 1936, regulates the 
payment of wages9 to workers employed in a 
factory and earning up to INR 18,000 per month. 
This Act ensures that wages payable to employed 
persons covered by the Act were not withheld by the 
employer and were disbursed within the prescribed 
time limit without any unauthorized deductions.10

The Minimum Wages Act, 1948, provides for fixing 
minimum wages in certain employments and 
reviewing and revising the rates at appropriate 
intervals, not exceeding five years. The Act covers 
the norms and procedures for fixing and revising 
minimum wages, fixing hours for a normal working 
day, fixing an overtime rate, etc.

The Payment of Bonus Act, 1965, provides for the 
payment of bonus (linked with profit or productivity) 
to persons employed in certain establishments. 
It applies to all factories and establishments that 
employ 20 or more persons on any day during an 
accounting year. Every employee receiving salary or 

5. Ministry of Statistics and Program Implementation, http://mospi.nic.in/Mospi_New/

upload/SYB2013/CH-41-TRADE%20UNIONS/Trade%20 Unions.pdf, accessed 26 May 

2017

6. Industrial Safety & Health, Acts and Rules, Ministry of Labor & Employment, http://

labour.gov.in/industrial-safety-health, accessed 26 May 2017

7. Acts and Rules, Chief Labor Commissioner, http://clc.gov.in/Acts/shtm/cla.php, 

accessed 26 May 2017

8. Wages, Acts and Rules, Ministry of Labor & Employment, http://labour.gov.in/wages, 

accessed 26 May 2017

9. Excludes bonus, value of house accommodation, contribution made by employer to 

pension fund/provident fund, travel allowance, special expenses and gratuity

10. Brief of Acts, Chief Labor Commissioner, http://clc.gov.in/estb/pdf/ActsBrief.pdf, 

accessed 26 May 2017
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wages up to INR 21,00011 per month and engaged 
in any kind of work – whether skilled, unskilled, 
managerial, supervisory, etc. – is entitled to a bonus 
for every accounting year if he has worked for more 
than 30 working days in that year.

This Act covers factors such as the bonus payable, 
time limit for payment, calculation of bonus, etc. This 
Act provides that every employer is bound to pay a 
minimum bonus of 8.33% of the salary earned by 
the employee during the accounting year or INR 100, 
whichever is higher. The maximum bonus payable 
under this Act is 20% of the annual salary which has 
to be determined on the basis of the profits of the 
establishment.

For calculation of the bonus, the salary of the 
employee is to be considered as INR 7,000 per 
month even if his/her salary is more than INR 7,000.

Employment and Training

The Employment Exchanges (Compulsory 
Notification of Vacancies) Act, 1959, provides for 
compulsory notification of vacancies to employment 
exchanges. It applies to all establishments in the 
public sector and to such establishments in the 
private sector as may be notified by the appropriate 
government from time to time.12

The Apprentices Act, 1961, aims to provide 
practical training to technically qualified persons 
in various trades. The objective is the promotion 
of new and skilled manpower. The scheme is also 
extended to engineers and diploma-holders. The Act 
requires employers to hire apprentices in certain 
designated trades as notified by the government. 
The Act specifies the obligations of employers and 
apprentices, the standard of education/physical 
fitness, duration of training, terms and conditions 
of the contract, payment, health, safety, welfare, 
working hours, etc.

Maternity Benefits and 
Paternity Leave

The Maternity Benefit Act, 1961, regulates the 
employment of women in factories and other 
establishments for a certain period before and 
after childbirth. It provides for maternity benefits, 
including maternity leave with wages, medical 
bonus, nursing breaks, etc. There is no wage limit for 
coverage under this Act or any restriction with regard 
to the type of work a woman is engaged in. This Act 
applies to women who work in factories, mines, 
plantations, shops, and establishments in which 
more than 10 people are employed.13

This Act provides for paid maternity leave of 
26 weeks for up to two children. Adoptive and 
commissioning mothers are entitled to 12 weeks 
of maternity leave from the date of adoption. A 
crèche facility is mandatory for every establishment 
employing 50 or more employees14.

While 15 days of paternity leave is authorized for 
male employees working within the government/
public sector, it is not obligatory for the private 
sector. Large private companies tend to have their 
own policies specifying the paternity benefits 
extended to their male employees.

Social Security15

The Employees’ Provident Fund and Miscellaneous 
Provisions Act, 1952, provides for the retirement/
old-age benefits in the form of a provident fund, 
superannuation pension, invalidation pension, 
family pension and deposit-linked insurance for 
employees in factories and other establishments. 
Furthermore, the Act provides for the payment of 
terminal benefits in various contingencies such as 
retrenchment, closure, retirement on reaching the 
age of superannuation, voluntary retirement, and 
retirement due to incapacity to work.

11. As per The Payment of Bonus (Amendment) Act, 2015, with effect from 1 April 2014

12. Employment & Training, Acts and Rules, Ministry of Labor & Employment, http://

labour.gov.in/sites/default/files/THEEMPLOYMENACT1959.pdf, accessed 26 May 

2017

13. Brief of Acts, Chief Labor Commissioner, http://clc.gov.in/clc/acts-rules/maternity-

benefit-act, accessed 26 May 2017

14. Ministry of Labor & Employment, http://labour.gov.in/whatsnew/maternity-benefit-

amendment-act2017, accessed 15 October 2017

15. Social Security, Acts and Rules, Ministry of Labor & Employment, http://labour.gov.

in/social-security, accessed 26 May 2017
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The minimum contribution as a percentage of the wage is shown below:

Scheme Employer’s
contribution

Employee’s  
contribution

Provident fund 3.67% 12%

Pension fund 8.33% Nil

Deposit-linked insurance fund 0.50% Nil

It applies to every factory and other establishments 
engaged in any industry employing 20 or more 
persons. This Act applies to all employees including 
contract labor and part-time labor drawing salaries 
up to INR 15,000 per month. 

However, an employee who draws salary beyond 
INR 15,000 can also become a member of the fund 
voluntarily upon fulfillment of certain formalities by 
the employer.

Applicability for Expatriates and International Social 
Security Agreements 

The Indian government, vide Notifications GSR 705(E)
and GSR 706(E) dated 1 October 2008, extended 
the Employees’ Provident Fund (EPF) and Pension 
Scheme to all ‘international workers’. Besides Indian 
employees working overseas, an ‘international 
worker’ also includes an employee other than an 
Indian employee, holding other than an Indian 
passport, working for an establishment in India to 
which the EPF Act applies. The EPF contribution is 
to be calculated on the total salary earned by the 
employee, whether received in or outside India. The 
expatriate will be required to contribute 12% and the 
employer needs to contribute a similar amount.

As on 9 March 2016, India had signed social security 
agreements with 18 countries: Belgium, Germany, 
Switzerland, Denmark, Luxembourg, France, South 
Korea, Netherlands, Hungary, Finland, Sweden, Czech 
Republic, Norway, Canada, Japan, Austria, Portugal, 

and Australia. Six proposals are in the pipeline (with 
Spain, Thailand, Sri Lanka, Russia, Cyprus, and the 
USA).16 These agreements help workers by exempting 
them from social security contributions in case they 
are working on short-term contracts and allows for 
easy remittance of pension in case of relocation. 
Such agreements also prove beneficial for companies 
as exemption from social security contribution for 
their employees substantially reduces costs.

In the case of winding up of a company to which this 
Act applies, the amount due from such company, 
whether in respect of the employee’s or employer’s 
contribution, is included among the debts to be paid 
on priority to all other debts. This payment will be 
preferential, provided the liability has accrued before 
the order of winding up is made.

The Payment of Gratuity Act, 1972, provides for the 
payment of gratuity to employees. Gratuity is a lump 
sum payment to an employee on superannuation/
retirement, termination of service, resignation or 
on death or disablement due to accident or disease 
of the employee. Every employee, irrespective of 
his wage, is entitled to receive gratuity if he has 
rendered continuous service for five or more years. 

However, in the case of death or disablement of 
an employee, the gratuity is payable even if the 
employee has not completed five years of service. 
This Act applies to every establishment employing 10 
or more persons at any time during the year.

16. Press release: Social Security Agreements, Ministry of External Affairs, http://pib.nic.in/newsite/PrintRelease.aspx?relid=137561, accessed 26 May 2017
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The rate of gratuity payable to employees is 15 days’ 
salary for every completed year of service or a part 
thereof exceeding six months, subject to a maximum 
amount prescribed under the Act from time to 
time, which is currently INR 1 million. However, the 
employer has the liberty to provide better terms 
of gratuity to the employee under the contract for 
employment.

Wages/salary under this Act means the last drawn 
wages and include all payments earned by an 
employee while on duty or on leave in accordance 
with the terms and conditions of his employment, 
excluding bonus, commission, house rent allowance, 
overtime wages and any other allowance.
The formula to calculate gratuity is as follows:

Gratuity = Monthly wage/26 x 15 days x Number of 
years of service

The Employees’ Compensation Act, 1923, earlier 
known as the Workmen’s Compensation Act, 
provides for the payment of compensation to 
workmen for injury by accident arising out of and in 
the course of his employment.

This Act is applicable to factories and other risk-
based industries as stated in the schedule of the Act. 

However, in some states, this Act is also applicable 
to all other establishments. The amount of 
compensation varies depending on the age of the 
employee, whether the injury results in death or 
permanent disablement, nature of disablement, etc.

This Act requires the employer to send reports to 
the commissioner of any accident occurring on his 
premises that results in death or serious bodily 
injury, except in cases where the factory is covered 
under the Employees’ State Insurance Act, 1948.
 
The Employees’ State Insurance Act, 1948, provides 
for benefits to employees in case of sickness, 
maternity, disablement and death due to an 
employment injury or occupational hazard, and 
provides for medical care to the insured employees 

and their families. It covers all employees including 
casual, temporary, and contract employees. This Act 
applies to factories using power and employing 10 or 
more persons, and other establishments as notified 
by the appropriate government.

Presently, shops, hotels, restaurants, cinemas 
(including preview theaters), road-motor transport 
undertakings, newspaper establishments, and 
private medical and educational institutions are 
covered under the Act. The existing wage limit for 
coverage under the Act is INR 21,000 per month 
(with effect from 1 January 2017).17

The contribution payable to the Employees’ State 
Insurance Corporation with respect to an employee 
comprises the employer’s contribution and the 
employee’s contribution at a specified rate, which is 
revised from time to time. Currently, the employer 
is required to contribute 4.75% of the employee’s 
wages and the employee’s contribution is 1.75% of 
his wages. Wages mean all remuneration paid to the 
employee excluding the contribution paid by the 
employer to any pension or provident fund, traveling 
allowance, any amount paid to defray special 
expenses and gratuity payable on discharge.

Profession Tax

As profession tax varies from state to state (it is not 
imposed by all state governments), in order to get an 
overview, we will discuss the Maharashtra State Tax 
on Professions, Trades, Callings and Employments 
Act, 1975. An employer must register under the 
Act and obtain a registration/enrollment Certificate 
under which the payment in respect of taxes can be 
deducted from employees’ salaries (currently up to 
a maximum of INR 2,500 per year). In Maharashtra, 
profession tax is applicable to both, individuals 
and organizations (a company, firm, proprietary 
concern, Hindu Undivided Family (HUF), society, club, 
association of persons, corporation or any other 
corporate body in Maharashtra).

17. Employees' State Insurance Corporation, http://www.esic.nic.in/coverage, accessed 15 October 2017
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Shops and Other Commercial  
Establishments

Shops and Establishments Act: Every state has 
its own Act with regard to shops and commercial 
establishments. For example, the Bombay Shops and 
Establishments Act, 1948 is applicable to shops and 
commercial establishments in Maharashtra.

These Acts regulate the conditions of work and 
employment in shops, commercial establishments, 
residential hotels, restaurants, eating houses, 
theaters and other places of public amusement or 
entertainment.

The Shops and Establishments Act is applicable 
to all persons employed in a shop or commercial 
establishment with or without wages, except 
members of the employer’s family. It does not apply 
to workmen in a factory or in an establishment 
attached to a factory to whom benefits under the 
Factories Act, 1948, are applicable. The typical 
provisions include registration of establishments, 
working hours, holidays, leaves, penalties, etc.

Recent Developments18

In order to improve compliance, catalyze job 
creation and ensure ease of doing business while 
safeguarding the health, safety and social security 
of workers in both the organized and unorganized 
sectors, the central and state governments have 
initiated various labor reforms.

Some of the central government’s labor reforms are 
highlighted below:

Ratification of core ILO Conventions on 
Child Labor:
India has ratified the two Core Conventions of the 
International Labor Organization (ILO), Convention 
no. 138 regarding admission of age to employment 
and Convention no. 182 regarding the worst forms 
of child labor. With the ratification of these two core 
ILO conventions, India has ratified six out of eight 

core ILO conventions with the other four core ILO 
conventions relating to the abolition of forced labor, 
equal remuneration, and no discrimination between 
men and women in employment and occupation, 
thus reaffirming its commitment for promoting and 
realizing fundamental principles and right at work.19

The Maternity Benefit (Amendment) Act, 2017: 
This Act received the President’s assent on 27 March 
2017 with the provisions deemed to have come 
into force on 1 April 2017. The amendment act has 
increased the duration of paid maternity leave from 
the existing 12 weeks to 26 weeks for up to two 
children. Adoptive and commissioning mothers are 
entitled to 12 weeks of maternity leave from the 
date of adoption. A crèche facility has been made 
mandatory for every establishment employing 50 or 
more employees.

An enabling provision relating to work from home for 
women can be exercised after availing of maternity 
leave period according to the nature of work as may 
be mutually agreed with the employer (this provision 
shall come into effect from 1 July 2017).20

The Payment of Wages (Amendment) Act: 
It enables the employers to pay wages to their 
employees by cheque or crediting it to their bank 
account.

The Child Labor (Prohibition and Regulation)  
Amendment Act, 2016: 
The Amendment Act came into force on 30 July 2016. 
The amendment ensures complete prohibition on 
employment of children below 14 years and also 
prohibited the adolescents (14-18 years) to work in 
hazardous occupation/processes.

The Payment of Bonus (Amendment) Act, 2015: 
This Act received the President’s assent on 31 
December 2015 with the provisions deemed to have 
come into force on 1 April 2014.

18. http://labour.gov.in/initiatives-central-government accessed on 24 June, 2017

19. Press release: Bandaru Dattatreya on sideline event at the International Labor 

Conference, 2017, http://pib.nic.in/newsite/PrintRelease.aspx?relid=165723, accessed 

15 October 2017

20. Social Security, Acts and Rules, Ministry of Labor & Employment, http://www.labour.

gov.in/sites/default/files/Maternity%20Benefit(Amendment)%20Act,2017.pdf
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The eligibility for bonus payment as defined under 
Section 2 (13) of the Payment of Bonus Act, 1965, has 
been increased from INR 10,000 to INR 21,000 per 
month. The calculation ceiling under Section 12 has 
also been raised from INR 3,500 to INR 7,000 or the 
minimum wage for the scheduled employment as 
fixed by the appropriate government, whichever is 
higher. Where the salary/wage exceeds INR 7,000 per 
month, the bonus payable to such employee under 
Section 10 or, as the case may be, under Section 11, 
shall be calculated as if his/her salary/wage were 
INR 7,000 per month (or the minimum wage for the 
scheduled employment as fixed by the appropriate 
government, whichever is higher).21

Model Shops and Establishments Act: 
On 29 June 2016, the Cabinet approved the Model 
Shops and Establishment (Regulation of Employment 
and Conditions of Service) Bill, 2016, which states can 
modify and adopt based on their requirements. One 
of the main features of this Bill is that it provides 
shops and establishments to operate 365 days in a 
year and decide their opening/closing time. It also 
allows women to be employed in the night shift, 
if the provision of shelter, restroom, ladies toilet, 
adequate protection of their dignity, transportation, 
etc. exists.

The Model Bill will bring about uniformity in 
legislative provisions, making it easier for all the 
states to adopt it, and thereby ensuring uniform 
working conditions across the country.

This will facilitate the ease of doing business 
and help boost employment while increasing 
convenience for consumers.22

21. Press release: The Payment of  Bonus (Amendment) Bill, 2015 notified, Ministry of 

Labor & Employment, http://pib.nic.in/newsite/PrintRelease.aspx?relid=134313, 

accessed 26 May 2017 

22. Employment and Conditions of Service) Bill, 2016, http://pib.nic.in/newsite/

PrintRelease.aspx?relid=146627, accessed 30 June 2016

23. Initiatives of the Central Government, Ministry of Labor & Employment, http://labour.

gov.in/initiatives-central-government, accessed 15 October 2017

Ease of Compliance to maintain Registers under 
various Labor Laws Rules, 2017:
The Ministry of Labor and Employment has notified 
the ‘Ease of Compliance to maintain Registers under 
various Labor Laws Rules, 2017’ on 21 February 
2017 which has, in effect, replaced the 56 Registers/
Forms under the nine Central Labor Laws and Rules 
made hereunder in to five common Registers/Forms. 
This will save efforts, and costs, and lessen the 
compliance burden by various establishments.

Industrial Employment (Standing Orders) Act, 1946:
A category i.e. Fixed-Term Employment has been 
introduced under the Industrial Employment 
(Standing Orders) Act, 1946 to impart flexibility to an 
establishment to employ people in the case of the 
apparel manufacturing sector to meet the fluctuating 
demands of the sector due to its seasonal nature.

Rationalization of Forms and Reports under Certain 
Labor Laws Rules, 2017:
The Ministry has also notified Rationalization of 
Forms and Reports under Certain Labor Laws Rules, 
2017 on 28 March 2017 for the reduction of the 
number of Forms/Returns under the three Central 
Acts/Rules from 36 to 12 by reviewing redundant and 
overlapping fields.23

10 - LABOR REGULATIONS, WELFARE AND 
SOCIAL SECURITY



Your 360-degree 
solution provider
Integrated, customized 
solutions to help you 
achieve your business 
goals

skpgroup.com



Appendices

Appendix 1

TDS rates on payments made to non-residents and foreign companies:

Nature of payment Rate of tax*

TDS on interest on infrastructure debt fund, on foreign 
currency loans (under a loan agreement or by way of issue of 
long term bonds), on rupee denominated bonds of any Indian 
company or government security

5%

TDS on interest other than mentioned above in foreign 
currency

20%

TDS on long-term capital gains on unlisted securities 10%

TDS on long-term capital gains on other than specified assets 20%

TDS on short-term capital gains on listed shares and units of 
equity-oriented mutual funds

15%

TDS on short-term capital gains other than mentioned above 
and any other income

40%

Royalty and fees for technical services 10%

*applicable surcharge and education cess @ 3% shall also be levied



Appendix 2

TDS rates on some of the common payments made to residents:

Nature of payment Rate of TDS in case of payment to Threshold limit for total 
payment 

Individual or HUF Others, including 
corporate assessees

TDS on salaries paid According to the slab rates applicable to respective 
employees

NA

TDS on interest on securities 10% 10% INR 5,000

TDS on deemed dividends* 10% 10% NA

TDS on interest other 
than ‘Interest on Securities’

By banks 10% 10% INR 10,000

By others 10% 10% INR 5,000

TDS on winnings from lottery or crossword 
puzzle

30% 30% INR 10,000

TDS on winnings from horse races 30% 30% INR 10,000*

TDS on payments to contractors 1% 2% INR 30,000 for a single 
transaction and INR 
100,000 for the year* 

TDS on payment of insurance commission 5%* 5%* INR 15,000*

TDS on commission or brokerage 5%* 5%* INR 15,000*

TDS on rent

Land, building, furniture and fittings 10% 10% INR 180,000

Plant and machinery, equipment 2% 2% INR 180,000

TDS on rent (Paid by individual or HUF not 
covered above)

5% 5% INR 50,000 p.m.

TDS on transfer of immovable property 
other than agricultural land

1% 1% INR 5,000,000

TDS on transfer of immovable property by 
an individual or HUF under redevelopment 
agreement

10% 10% N/A

TDS on fees for professional or technical 
services, royalty and non-compete fees

10% 10% INR 30,000
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Nature of payment Rate of TDS in case of payment to Threshold limit for total 
payment 

Individual or HUF Others, including 
corporate assessees

TDS on income from business of operation 
of call centers

2% 2% INR 30,000

TDS on remuneration/commission paid to 
Director, other than salary

10% 10% NA

TDS on payment of compensation on 
compulsory acquisition of immovable 
property other than agricultural land

10% 10% INR 250,000*

*Regular dividend paid by the company is out of the purview of withholding taxes as the company is required to pay Dividend 
Distribution Tax @ 20.36%, the credit of which is not given to the recipients of the dividend.

The said amendments are applicable with effect from 1 April 2016
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