
We are happy to present you the latest edition of Tax Trends, SKP’s Direct Tax Newsletter. This 

edition covers the period from April to June 2017.  

The dynamism in the tax policy and administration under the current government was sustained in 

this quarter. In a remarkable achievement, the government was successful in launching the Goods 

and Services Tax (GST) with effect from 1 July 2017. 

India signed the Multi-Lateral Instrument (MLI) under the Base Erosion and Profit Shifting (BEPS) 

Action Plans, along with 67 other jurisdictions, in a signing ceremony in Paris on 7 June 2017.  The 

MLI, which was considered to be a ‘pipe dream’ by the critics, saw the light of day in record time. 

India has sought to apply the MLI to all of its 93 comprehensive tax treaties. 

Signing of the MLI is a radical change in the international tax landscape and would have far-reaching 

implications. Tax structures such as setting up of holding companies, marketing/agency entities, 

splitting of contracts, etc. will require a re-examination in light of the MLI, and certain structures 

may have to be undone. We discuss certain aspects of the MLI under Spotlight. 

The General Anti-Avoidance Rules (GAAR) have come into operation from 1 April 2017 after being in 

the pipeline for over seven years. GAAR promises to significantly alter the thin line between tax 

planning and tax avoidance and would be a potent tool in the hands of the tax authorities to deny 

aggressive tax planning arrangements. 

Continuing with its determined efforts to move towards a transparent and non-adversarial tax 

regime, the government launched a new initiative of conducting Revenue Audits (scrutiny 

assessments) mandatorily through electronic means. This initiative covers almost all categories of 

taxpayers. Under this initiative, the entire audit process in terms of calling for information, 

submission of data, raising of queries by the tax authorities, etc., will be carried out through 

electronic means. The tax authorities cannot compel physical attendance of the taxpayer to discuss 

his case. The taxpayer has the option of asking for a personal appearance only if the tax authorities 

contemplate an adverse view in its case – such adverse view is also required to be officially 

communicated to the taxpayer. This step is a bold move and is definitely a positive step in

improving the tax climate in India. 

This quarter also saw significant judicial rulings.  In the context of Permanent Establishments (PEs), 

the Supreme Court of India pronounced a ground-breaking ruling in the case of Formula One 

Championship where it held the matter in favour of the tax authorities. This ruling of the Supreme 

Court, where the Court looked at the contractual arrangements between different group entities 

involved in economic activity in India, may imply application of Group PE rule and may also been 

seen as a reading down of the ‘look-at’ and not ‘look-through’ test pronounced in the famous 

Vodafone ruling. 

Similarly, there have been significant rulings on the issue of taxability of payments under 

secondment agreements. A ruling by the Bangalore Tribunal regarding service PE, with all due 

respect, does not seem to take note of established the principles for constitution of a service PE. 

We hope you find this newsletter useful and we look forward to your feedback. You can write to us 

at skp.tax@skpgroup.com.  

Warm Regards, 

SKP Direct Tax Team 
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India signs MLI – New era of availability of tax 
treaty benefits on the horizon 

The Organisation for Economic Co-

operation and Development (OECD) 

had issued various Action Reports 

under its Base Erosion and Profit 

Shifting (BEPS) project to tackle the 

issue of artificial shifting of profits by 

Multinational Enterprises (MNEs) to 

zero/low tax countries and 

jurisdictions by availing benefits 

under bilateral tax treaties.  

BEPS entailed 15 Action Plans to 

tackle the issue of artificial shifting of 

profits. A few of the BEPS action plans 

like prevention of treaty abuse, 

hybrid mismatch, artificial avoidance 

of permanent establishment and 

effective dispute resolution required 

amendment in the treaties. Since it 

would have been difficult to amend 

the over 3,000 bilateral tax treaties, 

different jurisdictions seeking to 

achieve this common objective 

decided to come together and sign 

one Multilateral Instrument (MLI).   

The MLI will not amend the text of an 

existing tax treaty (which has been 

covered by the countries party to the 

MLI), but will be read along with the 

existing tax treaty (as a supplement). 

Principally, only the provisions of MLI 

which are adopted by two 

jurisdictions and have covered their 

tax treaty under the MLI, will apply.  

In light of the above, on 7 June 2017, 

in a historic development, 68 

jurisdictions (including India) signed 

the MLI at the first signing ceremony 

held in Paris.  

Some of India’s key treaty partners 

such as Singapore, Cyprus, 

Netherlands, France, etc. have signed 

the MLI and hence, their tax treaties 

with India are covered by the MLI.  

Interestingly, USA did not sign the 

MLI, whereas Mauritius, Germany 

and China who have signed the MLI, 

have not notified the tax treaties with 

India under the same. Thus, the 

bilateral tax treaties with USA, 

Germany and China remain 

unchanged.  

Broad MLI provisions 

The MLI requires inclusion of certain 

minimum provisions (called 

minimum standards) in the covered 

tax treaty that deals with provisions 

relating to countering treaty abuse 

and improving dispute resolution 

mechanisms by way of Mutual 

Agreement Procedure (MAP). The 

countries who have signed the MLI 

are bound to adopt the above 

minimum standards. Other 

provisions of MLI are optional and a 

country may choose to opt out of the 

same. However, for the adoption of 

minimum standards, some flexibility 

is available. For example, while India 

has not opted for the standard on 

dispute resolution, it has agreed to 

resolve issues bilaterally. 

Article 6 of the MLI requires countries 

(which are signatory to the MLI) to 

include a preamble text to clarify that 

the intention of the tax treaty is to 

avoid creating opportunities for non-

taxation or reduced taxation. Article 

6, being a minimum standard, will 

apply to all of India’s covered tax 

treaties. Accordingly, once the MLI is 

operational, before granting the tax 

treaty benefits, one will need to 

analyse the said benefit in light of the 

intention provided in the preamble.  

Article 7 of the MLI requires 

contracting jurisdictions to either 

adopt a Principle Purpose Test (PPT), 

or supplement the PPT with an 

optional simplified Limitation of 

Benefits (LOB) clause. It also provides 

an option of not applying PPT, 

provided that the country agrees to 

implement a detailed LOB clause 

containing mechanism to deal with 

conduit arrangements, through 

bilateral negotiation. PPT states that 

where obtaining tax benefit was one 

of the principal purposes of any 

arrangement or transaction, the 

benefit under a tax treaty shall not be 

granted. 

While India has adopted PPT and the 
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simplified LOB clause, its major 

treaty partners such as Singapore, 

Cyprus, Netherlands, France, etc. 

have opted only for PPT. Accordingly, 

only PPT may apply in India’s tax 

treaties with these countries. 

Accordingly, once MLI is operational, 

before granting the tax treaty 

benefits, one will need to analyse 

whether the taxpayer is eligible to 

claim the said benefit under the PPT. 

This is the most significant change 

that would be brought about by the 

BEPS and MLI.  

For instance, the arrangement of 

interposing an intermediary company 

would be defeated if one of the 

principal purposes is to obtain tax                                                                                                                                                                                                                          

benefits. Most MNEs would have to 

relook at the existing structure as the 

intermediate company would have 

lost its significance and would add to 

the cost. 

In the context of PE, Article 12 of the 

MLI now states that if a person is 

acting on behalf of a foreign 

enterprise in the other country and in 

doing so, habitually concludes 

contracts, or habitually plays a 

principal role leading to conclusion of 

contracts that are routinely 

concluded without material 

modification by the enterprise, such 

person will constitute a PE of the 

enterprise in the other country.  

As India has chosen to apply this 

Article along with France, Japan and 

Netherlands, India’s tax treaties with 

these countries are expected to be 

modified in line with this Article once 

MLI is operational. Hence, if any 

company from these countries has 

set up any marketing company in 

India, it would be advisable for them 

to relook at the existing structure.  

Article 13 addresses the artificial 

avoidance of PE status through 

specific activity exemptions. One of 

the options of this Article states that 

in addition to falling under the 

specific activity exemption, it will be 

necessary that these activities (alone 

and also as a combination) should be 

of a preparatory or auxiliary 

character in order to not constitute a 

PE. As India has chosen to apply this 

Article along with Australia, Japan and 

Netherlands, India’s tax treaties with 

these countries are expected to be 

modified in line with this option once 

MLI is operational. 

 

Article 4 provides that the cases of 

dual residence of entities will be 

determined by way of mutual 

agreement between competent 

authorities after considering factors 

such as place of effective 

management, place of incorporation/

constitution, etc. As India has chosen 

to apply this Article along with 

Australia, Japan, the UK and the 

Netherlands, India’s tax treaties with 

these countries are expected to be 

modified once MLI is operational.  

Concluding remarks 

Introduction of MLI is a landmark 

change in the history of tax treaties. 

The following major categories of 

MNEs will need to relook at their 

existing structures/operations to 

ensure that tax treaty benefits sought 

to be availed in India are not denied 

under the MLI: 

 Investment holding companies 

 Foreign Portfolio Investors (FPIs) 

 MNEs with Liaison Office in India 

 MNEs undertaking agency/

marketing function in India 

 MNEs undertaking Engineering 

Procurement Construction (EPC) 

contracts in India. 
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Payment routed through 

related party cannot be 

considered as 

reimbursement of expenses 

without an income element, 

taxability required to be 

analysed on the basis of 

actual services received  

Ershisanye Construction Group 
India Pvt Ltd vs DCIT [TS-190-ITAT-
2017] (Kolkata Tribunal) 

The taxpayer, an Indian company, 

was a wholly owned subsidiary of a 

Chinese company ECGCL. ECGCL had 

subcontracted onshore services and 

construction contract to the taxpayer. 

The taxpayer had availed services of 

the Chinese engineers and it also 

engaged a Chinese company to train 

the engineers in English language, 

safety standards to be followed for 

construction of steel plant in India 

and to attend Visa interviews. 

Furthermore, the taxpayer had also 

engaged the services of a Chinese law 

firm to provide legal services to 

ensure that the contract is performed 

as per the laws in India. ECGCL had 

made payments to the Chinese 

company and taxpayer reimbursed 

the same without any tax 

withholding. 

The tax officer contended that the 

payments were in the nature of Fees 

for Technical Services (FTS) and 

therefore liable for tax withholding. 

The Tribunal held that services 

rendered were for the benefit of the 

taxpayer and just because the 

payment was made by ECGCL, it 

would not take the payment out 

from rigors of withholding tax 

provisions. With respect to the 

training services for learning the 

English language, the Tribunal held 

that it does not require technical 

knowledge for teaching language 

and therefore, the service would not 

be considered as FTS. With respect 

to legal services, the Tribunal held 

that legal services would not be 

taxable in India as the Chinese law 

firm did not have a fixed base in 

India and hence, would not be 

covered under Article 14 - 

Independent Personal service of 

India-China tax treaty. Furthermore, 

the Tribunal also held that since 

Article 14 is a specific Article, it 

would prevail over the general 

Article (i.e. Article 12 of India-China 

tax treaty). Accordingly, the Tribunal 

deleted the disallowances made by 

the tax officer for non-withholding 

of taxes. 

 

Period of two unconnected 

projects undertaken by a 

foreign company cannot be 

combined to determine 

Project PE in India under the 

India-UAE tax treaty 

ACIT vs Valentine Maritime (Gulf) 

LLC [2017] 82 taxmann.com 200 

(Mumbai Tribunal) 

The taxpayer, a resident of the UAE, 

undertook three different projects for 

different parties in India during the 

year under consideration. The 

taxpayer claimed that since each of 

the projects were for less than nine 

months, it did not constitute Project 

PE under the India-UAE tax treaty and 

hence entire receipts are not taxable.  

The tax officer contended that the 

taxpayer had intentionally 

undertaken contracts with smaller 

time periods to avoid PE in India. 

Since the taxpayer had contracts 

through out the year in India, the 

taxpayer would constitute a PE in 

India for all its projects and its 

income would be taxable in India.  

The Tribunal observed that the time 

period of unrelated projects cannot 

be combined for the purpose of 

project PE. Accordingly, the Tribunal 

held that the taxpayer does not have 

a PE in India and therefore, income 

earned by it is not taxable in India. 

Payment received for 

sharing SOPs developed over 

a period of time is royalty 

under Article 12 of the India-

Germany tax treaty 
Oncology Services India Pvt Ltd vs 

ADIT [2017] 82 taxmann.com 42 

(Ahmedabad Tribunal) 

The taxpayer was an Indian resident 

and entered into agreement with a 

German entity for acquiring their 

Standard Operating Procedures 

(SOP’s) and gain access to the 

database, email server, hardware and 

software. Furthermore, the  



5 

 

agreement has also provided the 

taxpayer right to use the name, brand, 

logo and website without any costs or 

financial liability. The taxpayer 

contented that it has purchased the 

copyrighted SOPs and it was only 

allowed to view the SOPs. Further, such 

are non-transferable and the taxpayer is 

not allowed to make any changes in it. 

Accordingly, the said income would not 

be taxable in India as the German entity 

does not have a PE in India.  

The tax officer contended that the 

payment to German entity is towards 

use of technology, patent, trademark 

and held the same as royalty taxable 

under Article 12 of the India-Germany 

tax treaty.  

The Tribunal observed that since the 

agreement clearly provides that there 

would be no costs/financial liability for 

use of name, brand and logo, the 

payment cannot be attributed towards 

the same. However, the Tribunal 

observed that as per the agreement, 

SOP was defined as ‘matured validated 

standard procedures’ which were 

developed over a period of time and 

had been approved by a regulatory 

authority. Accordingly, the Tribunal held 

that the sharing of such SOP was in 

nature of sharing of scientific 

experience. Access to database, email 

server and hardware and software is 

incidental to the main object and 

cannot be viewed in isolation. 

Accordingly, the tribunal held the 

payment made by taxpayer is covered 

under the definition of royalty and is 

taxable under Article 12 of India-

Germany tax treaty. 

Salary of a non-resident 

seafarer not taxable in India if 

the same has been directly 

credited by the foreign 

employer into his NRE bank 

account in India  

Shyamal Gopal Chattopadhyay vs 
DDIT [2017] 82 taxmann.com 209 
(Kolkata Tribunal) 

The taxpayer was a non-resident 

individual, working as a master of ship 

with a Hong Kong based shipping 

company (HK Entity). The HK entity paid 

salary directly to the Non-Resident 

External (NRE) bank account of the 

taxpayer in India. The taxpayer did not 

offer any income to tax in India claiming 

he was a non-resident and the income 

had been received from outside India in 

foreign currency. Furthermore, the 

taxpayer contended that as the entire 

services were rendered outside India 

and the point of payment was also 

outside India. Hence, the same was not 

taxable under Section 5(2)(a) of the Act. 

The taxpayer also relied on the circular 

issued by Central Board of Direct Tax 

(CBDT) which provides exemption to 

non-resident seafarers for the amount 

received in NRE account in India. 

The tax officer contended that the 

salary was received by the taxpayer in 

their NRE account in India. Accordingly, 

the same would be taxable in India as 

the same is received in India.  

The Tribunal observed that as per the 

CBDT circular, salary accrued to a non-

resident seafarer for services rendered 

outside India on a foreign going ship 

(with an Indian or foreign flag) shall not 

be included in total income merely 

because the said salary has been 

credited in an NRE account maintained 

with an Indian bank. Such circular being 

binding on the revenue authorities, the 

salary received by the taxpayer would 

not be taxable in India. 
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Income Tax Department set 

to launch ‘My Tax’ mobile 

app to streamline 

communication with 

taxpayers 
[Excerpts from The Economic 

Times, 18 July 2017] 

The Economic Times has reported 

that the Income Tax Department is 

set to launch a mobile application 

called ‘My Tax’ as an interface 

between the taxpayer and the tax 

department. This application is 

expected to facilitate better 

interaction between the taxpayers 

and the tax department. The 

taxpayers can respond to queries 

raised by the tax department or file 

complaints through the app. 

Government rules out 

another window for 

depositing old notes 

[Excerpts from The Indian 
Express, 18 July 2017] 

In an affidavit filed before the 

Supreme Court of India, the central 

government has ruled out providing 

any additional opportunity for 

depositing old currency notes in the 

denomination of INR 500 and INR 

1,000. The government has stated 

that providing such an opportunity 

will defeat the objective of the 

demonetisation exercise. 

Income Tax Department set 

to fast-track disposal of high 

value pending litigation by 

31 December  
[Excerpts from The Times of 

India, 13 July 2017] 

The Times of India has reported that 

the tax department has taken up an 

aggressive challenge of deciding on 

high value pending tax litigations by 

31 December 2017. The high value 

cases will cover matters where the 

tax demand involved in excess of INR 

500 million.   

The government could 

provide priority treatment 

to high taxpayers  
[Excerpts from The Economic 

Times, 11 July 2017] 

The Economic Times has reported 

that the government is working on 

measures to provide priority 

treatment and special facilities to 

high tax payers. One of the significant 

measures being contemplated is that 

the assessment orders shall be 

reviewed by a specialist from the 

respective industries before they are 

finalised. 
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Corporate Tax Myth 
The Multi-Lateral Instrument under the BEPS Action Plans will have not affect positions on tax withholding on foreign 

payments. 

To understand the implications of this myth, please write to skp.tax@skpgroup.com. 

Compliance Calendar (July to September 2017) 

Due Date Compliances 

30 July 
Issuance of Tax Collected at Source (TCS) certificates (Form 27D) for tax collected for the quarter of April 
to June 2017 

31 July Filing of Tax Deducted at Source (TDS) statements for the period from April to June 2017 

31 July Filing of Tax returns by non-corporate taxpayers who are not liable to undertake Tax Audit 

7 August Payment of TDS and TCS deducted/collected in July 2017 

15 August* Issuance of TDS certificates (Form 16A) for the quarter of April to June 2017 

7 September Payment of TDS and TCS deducted/collected in August 2017 

15 September 
Payment of second instalment of advance tax for financial year 2017-18 (45% of estimated tax liability 
to be deposited on a cumulative basis) 

30 September Tax Audit for taxpayers where transfer pricing provisions are not applicable 

30 September Filing of tax returns by taxpayers where transfer pricing provisions are not applicable 

30 September 
Submission of information to Department of Scientific and Industrial Research (DSIR) for R&D units 
approved under Section 35(2AB) – for cases where the due date of filing tax returns if 30 September 
2017 

30 September 
Payment of last instalment (50%) of tax and penalty in relation to disclosures made under Income 
Declaration Scheme, 2016 

*Since the due date for issuance of Form 16A falls on a public holiday, as per the provisions of the General Clauses Act, 1897, the next working day (i.e.
16 August 2017) can be considered as the due date. However, from a practical perspective, it may be preferable to issue the Form 16A by 14 August 
2017. 

mailto:skp.tax@skpgroup.com
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