
  

 

We are pleased to present the latest edition of Tax Trends, SKP’s Direct Tax Newsletter. This edition 
covers the period from January to March 2018. 

This quarter saw the most awaited event of the financial and corporate world - Budget 2018. Arun 
Jaitley presented his last full-fledged budget on 1 February 2018, as the general election is next year 
and the current government would be able to present only a vote on account. 

As usual, expectations rode sky high like any other budget, and more so as this was the last full-
fledged budget of the government. The government had the task of fulfilling expectations, and at 
the same time, maintain the fiscal deficit at 3.5% of the Gross Domestic Product (GDP). The Indian 
populace expected ample concessions as there are many state elections lined up in 2018 for 
Karnataka, Rajasthan, Madhya Pradesh, Chhattisgarh, etc. along with the general elections in 2019.  
However, the government also had economic constraints in terms of maintaining inflation targets 
and fiscal deficit.  

The budget was presented against the backdrop of demonetization and the Goods and Services Tax 
(GST). The country saw quite a few quarters of muted earnings by corporates, impacted by 
demonetization and GST. However, there are definite signs of revival in corporate earnings in the 
last quarter of 2017, and it is expected that the first quarter of 2018 would show improved results.  

The Economic Survey, released a couple of days prior to the budget, projected that the GDP growth 
for the Financial Year (FY) 2018 could come in at 6.75%, and FY 2019 could be in the range of 7% to 
7.5%, which would retain India’s status as one of the fastest growing economies in the world.  

As expected, the thrust of the budget has increased spending on social, infrastructure, health and 
agriculture sectors at the cost of mild fiscal slippage. The government has now projected the fiscal 
deficit at 3.1% for FY 2020 and 3% for FY 2021.  

On the direct tax front, the government moved closer to its promise of reducing the corporate tax 
rate to 25% by providing the corporate tax rate of 25% for companies having a turnover of up to INR 
2,500 million in FY 2016-17. The government has reintroduced tax on long-term capital gain to be 
imposed on listed securities and equity-oriented mutual funds at 10% without any benefit for cost 
inflation index. However, all gains up to 31 January 2018 have been protected.  

The budget has also expanded the meaning of the term ‘business connection’ by introducing the 
concept of ‘significant economic presence’ for foreign entities which is explained in detail in our 
spotlight section. For other budget amendments, you can refer to our Budget Publication. 

The quarter also saw the much-hyped litigation on Google India’s royalty matter, where the 
extensive arguments took place before the Bangalore Tribunal and the result is awaited. Another 
high-profile case was with respect to Flipkart. The tax department has taken a position that the deep
-discount policy followed by Flipkart results in creation of intangible assets in the form of expanded 
market share. Hence, the same is not allowable as revenue expenditure. This matter has also been 
argued extensively by both the sides and the verdict is awaited.  

The quarter also saw the end of FY 2018 and the government has achieved direct tax collection of 
INR 10,000 billion, a rise of 18% from the previous year; the number of taxpayers rose from 54.3 
million to 68.4 million during FY 2017-18.  

We hope you find this newsletter useful and we look forward to your feedback. You can write to us 
at skp.tax@skpgroup.com. 

Warm regards, 
The SKP Tax team  
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India has been a front-runner in 
implementing the initiatives of the 
Organisation for Economic 
Cooperation and Development 
(OECD) and the G20 on the Base 
Erosion and Profit Shifting (BEPS) 
Action Plans. The final report on the 
BEPS Action Plan had recommended 
various amendments to domestic 
laws and tax treaty provisions to deal 
with international tax issues faced 
globally due to changing business 
environment.  

Some of the proposals of the BEPS 
Action Plan, like equalization levy, 
Country-by-Country-Reporting, 
limiting interest deduction, etc. were 
already implemented by India in its 
domestic tax laws.  

India has taken one more step in 
implementing the BEPS suggestion 
into Budget 2018 and has amended 
the definition of ‘business connection’ 
under the local laws. The expanded 
definition of business connection 
under the Indian domestic tax laws 
now provides for a more stringent 
definition of Dependent Agent 
Permanent Establishment (DAPE); it 
also introduces the concept of 
Significant Economic Presence (SEP) 
for digital transactions in line with 
BEPS Action Plan 7 and 1.  

Both the above amendments for 
business connection under the 
domestic tax law are explained 
below: 

 

 

 

Dependent Agency 
Permanent Establishment 

Post the expansion of the definition 
of DAPE under Multilateral 
Instrument (MLI), the provisions of 
Indian domestic laws had become 
more beneficial as compared to the 
tax treaties. Accordingly, the 
definition of DAPE has now been 
aligned with the definition provided 
under MLI. The existing Indian 
domestic tax laws provide that a 
foreign enterprise shall have a 
business connection in India: 

“If business activity of such foreign 
enterprise is carried out through 
person in India who is acting on 
behalf of such foreign enterprise 
and:  

 Habitually exercises the authority 
to conclude contract; 

 Habitually maintains stock of 
goods in India; 

 Habitually secures order in 
India.“ 

The revised definition would now be 
as follows: 

”Where the person in India on 
behalf of non-resident principal:  

 Has and habitually exercises in 
India, an authority to  conclude 
contracts on behalf of the non-
resident or habitually concludes 
contracts or habitually plays the 
principal role leading to the 
conclusion of contracts by the 
non-resident principal and the 
contracts are: 

 

– In the name of the non-
resident; or 

– For the transfer of the 
ownership of, or for the 
granting of the right to use, 
property owned by that non-
resident or that non-resident 
has the right to use; or 

– For the provision of services 
by the non-resident. 

 Habitually maintains stock of 
goods in India; 

 Habitually secures order in 
India.“ 

Typically, most agency arrangements 
in India are structured in such a 
manner that the entire sales function 
is performed by the agent in India 
and mere signing of the ultimate 
contract is done by the foreign 
principal. Based on the earlier 
definition, such situations were not 
brought under the tax net as 
contracts were concluded outside 
India. This issue was highly litigated 
in India. 

In order to capture such situations, 
the revised definition provides that a 
DAPE would be established even in 
cases where the agent plays a 
principal role in concluding contracts. 
The term ‘principal role’ has not been 
defined and it would be interesting to 
see how the Indian tax authorities, as 
well as taxpayers, would interpret 
this term. In common parlance, the 
principal role would mean playing an 
important role in concluding the 
transaction and not merely acting as 
a coordinator. The commentary to 
BEPS Action Plan 7 provides some 

Business Connection in India – Definition Expanded 
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guidance on what may be considered 
as ‘playing a principal role’. It 
specifically mentions the following 
situation which would qualify as 
‘principal role’:  

 The conclusion of contracts as a 
direct result of the actions of 
Indian agents; or 

 Cases where the agent convinces 
the customers to sign the contract.    

However, given that the term is not 
specifically defined, this may result in 
litigation. Furthermore, it also 
appears that the revised definition 
would also capture cases where 
contracts (including service contracts) 
are in the name of an Indian party 
but a majority of the obligations of 
the contract are to be fulfilled by the 
foreign company.   

Significant Economic 
Presence  

The Finance Act, 2018 has also 
introduced the concept of SEP. It 
appears that this move is mainly to 
target companies who have a digital 
presence in India, but are not 
covered under the tax net as per the 
existing business connection/PE 
definition. The term significant 
economic presence has been 
defined as: 

”Significant economic presence of a 
non-resident in India shall 
constitute ’business connection’ in 
India and significant economic 
presence’ for this purpose, shall 
mean: 

a) Transaction in respect of any 
goods, services or property 

carried out by a non-resident in 
India including provision of 
download of data or software in 
India, if the aggregate of 
payments arising from such 
transaction or transactions during 
the previous year exceeds such 
amount as may be prescribed; or 

b) Systematic and continuous 
soliciting of business activities or 
engaging in interaction with such 
number of users as may be 
prescribed, in India through 
digital means. 

Provided that the transactions or 
activities shall constitute significant 
economic presence in India, 
whether or not: 

i) The agreement for such 
transaction or activities is entered 
in India; or 

ii) The non-resident has a residence 
or place of business in India or 
renders services in India; or 

iii)The non-resident renders services 
in India. 

Provided further that only so much 
of income as is attributable to the 
transactions or activities referred to 
in Clause (a) or Clause (b) shall be 
deemed to accrue or arise in India.” 

As per the budget memorandum, it 
appears that the aforementioned 
provision is introduced to tax the 
digital economy. However, based on 
a plain reading of the provisions, it 
appears that many other 
unintended business transactions 
(even non-digital transactions) may 
also get covered in the definition of 
‘significant economic presence.’ It 

was expected that the Indian 
Revenue Authorities (IRA) would 
take note of this unintended 
drafting error and provide suitable 
clarifications. However, till today, no 
clarification has been provided.  

These provisions are applicable 
from 1 April 2018. However, no 
threshold limits have been provided 
till date by the Indian government. 
It is imperative that such limits are 
prescribed at the earliest in order to 
enable the taxpayers to manage 
their tax affairs in India.  

This provision may not be effective 
as Indian tax treaties do not have 
the concept of significant economic 
presence. Accordingly, these 
provisions may become academic 
for most taxpayers unless the tax 
treaties are amended. IRA have also 
indicated that they would look at 
renegotiating the tax treaties.  

However, for now, companies from 
countries which do not have a tax 
treaty with India, or companies 
which are unable to claim tax treaty 
benefits, may be significantly 
impacted from this amendment. It 
is imperative for these companies to 
evaluate the way they are 
conducting their business 
operations in India.   

The above amendments show that 
India is taking every measure to 
keep pace with the changing 
environment and ensure that 
appropriate taxes are collected. It 
remains to be seen as to how 
effectively these provisions are 
implemented. 
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Seismic surveys through 
vessels and equipment in 
High Seas constitutes fixed 
place permanent 
establishment 

SeaBird Exploration FZ LLC [TS-162
-AAR-2018] (AAR-Delhi) 

The taxpayer, a company 
incorporated in the United Arab 
Emirates (UAE) is engaged in the 
business of rendering geophysical 
services to the oil and gas industry. 
In India, it has provided seismic 
survey services to the Oil and 
Natural Gas Corporation (ONGC) by 
using its vessels and sophisticated 
equipment.  

The taxpayer contended that Article 
5(1) of the Double Tax Avoidance 
Agreement (DTAA) refers to a 
permanency test for the creation of 
a fixed place of business in India. It 
was also contended that relevant 
resources, including vessels, were 
mobilized to India. It also contended 
that these vessels were present in 
India for a period of 113 days only 
as against a nine month period as 
stipulated in Article 5(2)(i) of the 
Indo-UAE DTAA. 

The tax officer contended that the 
vessel itself constituted a fixed place 
Permanent Establishment (PE) in 
India since the vessel performs its 
activities within India and the place 
is also at its disposal. It further 
contended that in order to 
constitute a fixed place PE, it is not 
necessary that the vessel and 
equipment is actually fixed to the 
soil. It also contended that there is 
no length of period provided under 
Article 5(1) of DTAA for constituting 
a fixed place PE. 

The taxpayer has sought a ruling 
from the Authority for Advance 
Ruling (AAR) for determining 
whether it has a PE in India under 
Article 5 of the Indo-UAE DTAA. 

The AAR held that vessels used by 
the taxpayer satisfy all three tests 
for constituting a fixed place PE 
under Article 5(1) of the DTAA. It 
held that there was permanence of 
duration to the extent it was 
required for the business. It also 
held that there was a fixed place in 
the High Seas in a definite and 
composite geographical area and 
the taxpayer also had such place at 
its disposal. AAR also rejected the 
taxpayer’s contention that a specific 
clause (service PE) would apply over 
the general clause (fixed place PE) 
on the premise that such services 
were carried on primarily by vessels 
and equipment deployed in the 
ocean and not operated by its 
employees/personnel. AAR also 
drew attention to various other 
DTAA’s (e.g. India-Singapore) where 
a specific PE clause is provided for 
exploration, exploitation or 
extraction services.  Accordingly, it 
was held that the taxpayer would 
constitute a fixed place PE as per the 
Indo-UAE DTAA.  

Referral fees not in the 
nature of fees for technical 
services in the hands of 
foreign company 

Credit Suisse AG (2018) 90 
taxmann.com 181 (Mumbai 
Tribunal) 

The taxpayer, a tax resident of 
Switzerland and part of Credit Suisse 
group, was providing various 
financial services with reference to 
investments and personal banking 

across the globe. It also had a 
branch in India. The taxpayer’s 
Dubai branch received referral fees 
from an Indian company (taxpayer’s 
associated enterprise) for referring 
an Indian client.  

The taxpayer contended that such 
referral fee received is in the nature 
of a commission. The taxpayer also 
relied on various favourable judicial 
precedents in this regard. The 
taxpayer argued that referral fee 
earned was in the nature of 
business income and was not 
taxable in India in the absence of a 
PE in India as per Article 7 read with 
Article 5 of the Indo-Swiss DTAA. 

The tax officer contended that the 
source of the referral fee was 
located in India and hence, the same 
was liable to be taxed in India. The 
tax officer also contended that the 
referral fee was in the nature of Fees 
to Technical Services (FTS) and not 
business income.  

The question before the Tax 
Tribunal was whether the referral 
fee was in the nature of FTS. 

The Tax Tribunal held that the 
referral fee is in the nature of 
commission which was to be taxed 
as business income and not FTS. 
Accordingly, given that the Dubai 
branch did not have a PE in India 
and the Indian PE (Indian branch) of 
the taxpayer was not involved in the 
performance of such referral 
activity, such income was not 
attributable to the PE in India as per 
provisions of Article 7 read with 
Article 5 of the India-Swiss DTAA.   
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Secondment of employee does 
not result in PE 

Samsung Electronics Co Ltd [TS-142-
ITAT-2018] (Delhi Tribunal) 

The taxpayer, a tax resident of South 
Korea, is engaged in the manufacture 
and sales of various electronic 
products for global markets. It has two 
wholly owned subsidiaries in India (i.e. 
SIEL and Samsung R&D). 

The tax officer contended that there 
was continuity of business between 
SIEL and the taxpayer. It was also 
contended that the taxpayer was doing 
business in India through its 
employees seconded to India. It was 
further contended that there was a 
close connection between SIEL and the 
taxpayer since SIEL was authorized to 
make all the imports from Samsung 
affiliates only. It was also observed 
that the posting, recruitment, etc. of 
senior employees was decided by the 
taxpayer.  

The taxpayer contended that expats 
were carrying out work for the Indian 
subsidiary. The expats were not 
carrying on business for the taxpayer 
in India. The information exchanged 
between the Indian company and the 
taxpayer was for furtherance of Indian 
company’s business only. Accordingly, 
there was no question of taxpayer 
having a PE in India.  

The question before the Tax Tribunal 
was whether SIEL was a PE of the 
taxpayer owing to employee’s 
secondment to the Indian subsidiary 
(SIEL). 

The Tax Tribunal was of the view that 
the activities of seconded employees 
related to the business of the Indian 
subsidiary and the seamless 
communication with the taxpayer was 
only on account of market strategies to 
be adopted, designing as per the 
needs of the Indian customers, etc. 

Thus, the Tax Tribunal held that by way 
of such seamless communication, the 
seconded employees were only 
discharging their duties towards the 
Indian subsidiary. Hence, it was held 
that the Indian subsidiary was not a PE 
of the taxpayer in India under Article 5
(4) of the Indo-South Korea DTAA. 

It was further held that even if the 
activities of the seconded employees 
amounted to rendering of services to 
the Indian subsidiary, the question of 
service PE did not arise at all in the 
absence of service PE clause in the 
DTAA.  

Software payments to non-
residents for operation of 
wireless network not royalty 
under DTAA  

Reliance Communication Ltd [TS-44-
ITAT-2018] (Mumbai Tribunal) 

The taxpayer is one of the many 
entities forming part of Reliance Group 
(ADAG) engaged in business of 
telecommunication in India. The 
taxpayer entered into various 
contracts with non-residents and 
made certain payments for purchase 
of software. 

 

The taxpayer contended that these 
payments were not taxable in India 
and therefore applied for nil 
withholding tax certificate under 
Section 195.  

The tax officer held that these 
payments were taxable in India as 
royalty and hence, liable for 
withholding tax. However, first level 
appellate authority held that payment 
made for acquiring the copy of 
software did not amount to royalty 
under Article 12(3) of the DTAA. 

The question before the Tax Tribunal 
was whether payments made to non-
residents for the purchase of software 
was taxable as royalty. 

The Tax Tribunal held that payments 
are for copyrighted article and not for 
copyright itself. Software license 
agreements provided that the taxpayer 
would use the software for operating 
its wireless network only and not for 
any commercial use. It was also 
observed that the copyright in the 
software was not to be transferred and 
no access to the source code was 
granted.  

The Tax Tribunal also observed in 
many individual suppliers hand (i.e., 
customers to whom taxpayer had 
supplied software), it was held that 
consideration for software wireless 
network was not taxable. Thus, it was 
held that the payment for the 
purchase of software made by the 
taxpayer to the non-residents were not 
taxable as royalty.  
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RBI cracks down on Bitcoin; 
bans banks from dealing 
with cryptocurrency traders 

[Excerpts from Business Today, 5 
April 2018] 

The Reserve Bank of India (RBI) 
released a statement directing all 
regulated entities, including banks, to 
stop dealing with individuals and 
businesses dabbling in virtual 
currencies. This amounts to a ban on 
banks in dealing with companies or 
individuals that trade in 
cryptocurrencies. 

Migrating HNIs a 
‘substantial’ tax risk, says 
CBDT 

[Excerpts from The Financial 
Express, 6 April 2018] 

The Central Board of Direct Taxes 
(CBDT) acknowledges that the trend 
of High Networth Individuals (HNIs) 
migrating from their residence 
country to other jurisdictions poses a 
substantial tax risk. A five member 
working group is constituted for 
examining taxation aspects of HNIs. 
The working group shall be 
responsible for formulating India's 
position on various aspects related to 
taxation of migrating HNIs and shall 
also make recommendations for 
policy decision in respect of tax risks 
of the migrating HNI population. 

 

 

 

Tax collection pitched at 
19.3% for FY18 

[Excerpts from The Times of India, 
21 March 2018] 

The government is hoping that the 
tax collections for FY 2017-18 are 
expected to grow by 19.3% compared 
to that of FY 2016-17. The shift is 
likely due to the shift to the GST 
regime. 

CBDT invites suggestions to 
draft new direct tax law 

[Excerpts from The Times of India, 
21 March 2018] 

A task force has been constituted to 
review the Income Tax Act, 1961 and 
to draft a new direct tax law in 
consonance with the economic needs 
of the country. In this connection, the 
CBDT had invited suggestions and 
feedback from stakeholders and 
general public by 2 April 2018 on 
various aspects. 
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Corporate Tax Myth 
 
Foreign Company receiving income from India is not required to file its tax return in India, if the income is subject to 

adequate withholding tax in India owing to the foreign company not having a business connection or permanent 

establishment in India.  

 

If you believed this myth, please write to skp.tax@skpgroup.com to ascertain the implications. 

Compliance Calendar (April to June 2018) 

Due Date Compliances 

7 April Payment of Tax Collected at Source (TCS) collected in March 2018 

30 April Payment of Tax Deducted at Source (TDS) deducted in March 2018 

7 May Payment of TDS and TCS deducted/collected in April 2018 

15 May Filing of TCS statements for the period from January to March 2018 

30 May Issuance of TCS certificates for the period from January to March 2018 

31 May Furnishing of statement of specified financial transactions in Form 61A 

31 May Filing of TDS statement for the period from January to March 2018 

7 June Payment of TDS and TCS deducted/collected in May 2018 

15 June 
Payment of first installment of advance tax for all taxpayers other than taxpayers opting for pre-
sumptive taxation for the assessment year 2019-20 (15% of estimated tax liability to be deposited 
on a cumulative basis) 

15 June Issuance of TDS certificates for the quarter of January to March 2018 

30 June Submission of the annual statement in Form 49C by non-resident having a liaison office 

30 June Furnishing of the statement of equalization levy in Form 1 for FY 2017-18 
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