
  

 

We are once again witnessing some turbulence for the Indian economy. The oil prices have gone up 
from USD 65.045 a barrel to USD 73.52 in the last six months. The rupee has tumbled from INR 
65.14 per USD to 74.08 per USD. There are Assembly elections in five states in the month of 
December and India is going into general election somewhere in the middle of the next fiscal year.  
Besides this, there is a strong face off between RBI and the Government on certain economic 
policies and monetary issues. However, amongst all this gloomy news there is a silver lining. India 
has improved its position on ease of doing business from 100 to 77, which is a remarkable jump  

 Amidst all these developments the government is pushing hard to increase both the Direct and 
Indirect Tax revenues. The government had added 1.06 crore new tax filers to the Income Tax net 
during the fiscal year 2017-18. Going forward, the government is targeting to add 1.25 crore new tax 
filers during the current fiscal year 2018-19. Of this the government has already added 75 lakh new 
tax filers up to 31 October 2018 and is hopeful of achieving the targeted number of 1.25 crore by 
the end of this fiscal year.  

The Indian Government is using all means to augment its tax collection. In that regard it is also 
focusing on the advance tax collection. The due date for payment of advance tax are 15 June, 15 
September, 15 December and 15 March of a fiscal year by which a tax payer is required to deposit 
15%, 45%, 75% and 100% of the taxes respectively. Again here the tax authorities are keeping a 
close watch on the large listed companies and the quarterly results published by them to correlate 
the same with the advance taxes paid by such companies every quarter. 

Sources in the tax department are confident of achieving the ambitious target of INR 11.5 trillion in 
direct taxes.  The gross tax collection by 30 September, 2018 rose by 16.7 percent amounting to 
5.47 trillion compared to the previous year. The due date for filing tax returns for non-transfer 
pricing taxpayers just got over on 31 October 2018 and for the transfer pricing taxpayers the due 
date is not very far which is 30 November 2018.  

Some important developments on tax front - Setting up a trust for succession planning and 
protection of the asset is the order of the day today. Recently, in a landmark ruling by the Mumbai 
Income Tax Appellate Tribunal, it has held that resident beneficiaries would not be taxable in case 
of the foreign trust settled by a non resident settlor, particularly when the trust is a discretionary 
trust and there has not been any distribution from the said trust. This could provide a shot in the 
arm to many individual beneficiaries of foreign trust if the facts are similar to this judgement.  

As a first casualty of the Formula 1 Supreme Court decision which held that the racing track 
constituted permanent Establishment for Formula 1, the CEO of the Formula 1 Electric car 
championship Ale Jandro Agag had refused hosting electric car race in India citing aggressive Indian 
tax authorities. Let’s see how the other countries react to this Supreme Court ruling.  

Some news on the International side.   

UK has proposed to introduce 2% Digital Service Tax to tax tech giants like Google, Amazon etc. in 
tune with the BEPS Action Plan 1 on Taxing Digital Economy. India has already taken lead and has 
introduced Equalization Levy and the Business connection with respect to Significant Economic 
Presence in its domestic laws. Similarly, European Union is proposing to introduce Digital Tax of 3%. 
This of course is not going down well with the US as most of the tech giants are the US and have 
vowed to hit back with changes in its tax and regulatory proposals.  

We hope you find this newsletter useful and we look forward to your feedback. You can write to us 
at skp.tax@skpgroup.com. 

Warm regards, 
The SKP Tax team  
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The tax on capital raised / monies 
received by startup companies 
towards issue of share capital which 
is in excess of the Fair Market Value 
(FMV) of the shares is commonly 
understood as Angel Tax. This tax 
triggered after the extension of the 
provisions of section 56 of the 
Income Tax Act, 1961 (ITA or the 
Act) to closely held companies1 in 
case of issue of shares in excess of 
face value for consideration higher 
than the FMV. As this is the era of 
startups and many individual 
investors are willing to invest in 

such startups, they are like angel to 
such startups. And hence, this is 
popularly known as Angel Tax. In 
order to understand the purpose 
behind this tax, one needs to get 
into the genesis of introduction of 
tax on gifts in the ITA which is 
covered by various provisions of the 
Act. 

The abolishment of The Gift Tax Act, 
1958 in 1998 created a vacuum 
where neither the donor nor the 
donee had to pay tax on Gifts which 
was enough to encourage the 

unscrupulous practice of circulating 
black money in the garb of tax-free 
gifts. To plug this loophole, section 
56(2)(v) was brought in the statute 
w.e.f. 1 September 2004 providing 
for tax on receipt of cash gift.  
Exceptions were provided for 
genuine gifts those received from 
relatives and on certain ceremonial 
occasions. 

With the passage of time, the 
provisions evolved according to the 
changing circumstances from time 
to time as under: 

SPOTLIGHT 

Angel Tax Issues and Valuation aspects 

Relevant 
Section Applicability (Period) Scope of the provision and threshold Changes 

56(2)(v) 01.09.2004 to 31.03.2006 Receipt of sum of money by individual / 
HUF exceeding INR 25,000 without consid-
eration 

- 

56(2)(vi) 01.04.2006 to 30.09.2009 Receipt of sum of money by individual / 
HUF exceeding INR 50,000 without consid-
eration 

Threshold amended from INR 
25,000 to INR 50,000 

56(2)(vii) 01.10.2009 to 31.03.2017 Receipt of sum of money / movable or im-
movable property by individual / HUF with-
out adequate consideration 

Extended to other assets 
(immovable plus movable property) 

56(2)(viia) 01.06.2010 to 31.03.2017 Receipt of shares of closely held company 
by firm or closely held company 

Made applicable to firm and closely 
held company in case of receipt of 
shares of a closely held company 

56(2)(x) 01.04.2017 till date Receipt of sum of money / movable or im-
movable property by any assessee without 
adequate consideration 

Extension to all assessees for vari-
ous assets 

56(2) (viib) 

(Commonly 
termed as 
‘Angel Tax’) 

1.04.2012 till date Receipt of consideration for issue of shares 
by closely held company in excess of face 
value for consideration higher than FMV 

Made applicable to closely held 
company in case of issue of shares 

1 Companies in which public do not hold substantial interest  
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56(2)(viib) is commonly termed as 
‘Angel Tax’ provision. The introduction 
of this provision was included under the 
heading Measures to Prevent 
Generation and Circulation of 
unaccounted money. The objective of 
introduction of the said provision was to 
counter the loophole under the ITA 
where unaccounted money was 
introduced as share capital at a 
substantial premium without being 
backed up with any valuations justifying 
the same.  

It is only applicable for closely held 
companies. It provides for taxation of 
share price received in excess of face 
value: 

 When the price charged is more 
than the FMV 

 It is applicable only when the funds 
are received from the residents 

The FMV shall be considered as the 
higher of the following – 

 Net asset value (as computed in 
accordance with Income Tax Rules)  

 DCF valuation (Valuation to be 
done by Category I Merchant 
Banker) 

 Any other value based on asset 
valuation including intangibles 

It is pertinent to note that the section 
covers all types of shares and is not 
limited to issue of equity shares.  Thus, 
issue of preference shares would also 
get covered under this provision. 
Exemption from the applicability of the 
above provision was available to 
Venture Capital Undertakings receiving 
funding from Venture Capital 

Company / Fund and to class of persons 
to be notified by the Central 
Government.  

The above provision was commonly 
used by the tax authorities to question 
the valuations of many startups which 
received funding through angel 
investors at high share premiums. 
Various news reports covered issues in 
terms of tax notices and questioning 
faced by startups on valuations.  Experts 
from The Economic Times [Dec 27, 
2017]: “As per a survey done by 
community-based social network Local 
Circles, 39% of 2,860 startups that took 
part in its survey said they received 
income tax notices this year.” 

The main area of concern for the 
startup entrepreneurs and the angel 
investors was the manner in which the 
fair valuation of the startup was 
assessed by Income Tax officials. It was 
reported that in most of the cases, the 
valuations were worked out by the 
officers at their discretion in a 
completely arbitrary manner. The 
excess of money received by the 
startups over the valuations so arrived 
was taxable @ 30% in the hands of the 
company.   

Thus, the crux of this tax lies in the 
“Valuation of Shares.”  

Views of Courts / Tribunals in 
the context of valuation: 

Various judicial forums in the past have 
acknowledged and upheld professional 
competency and expertise of valuers in 
undertaking valuation exercise. 2 

However, in the recent rulings, the 
approach adopted by the Courts and 
tribunals suggest that the valuation 
reports would not be accepted by the 
tax authorities at the face value and 
they would be justified in examining the 
valuation report submitted by the tax 
payers.  It is also emerging that the 
valuer cannot solely rely on information 
provided by the management. Valuer is 
required to independently verify the 
data. Due diligence on the part of the 
valuer in verifying the truthfulness, 
accuracy and completeness of the 
information provided is a pre-requisite. 
Where no evidence is produced before 
the officer to substantiate the basis of 
projections for DCF valuation, the 
officer is justified in rejecting the DCF 
valuation and adopting NAV method.3 

Investment in startups are extremely 
risky and are generally made by 
sophisticated investors who are aware 
of the possible consequences. Thus, 
while investment in startups itself 
attracts its own challenges, the issue of 
the Angel tax has created further 
gloominess and has thereby resulted in 
a major dip in the investments in 
eligible startups.   

Considering the above and in view of 
the various representation received 
from startups the government 
exempted startups from applicability of 
section 56(2) (viib) subject to 
satisfaction of below conditions: 

2T.D. Venkata Rao v Union of India [1999] 237 ITR 315 (SC), Sarma (A.S.) v. Union of India [1989] 175 ITR 254 (AP)
Nataraj (T.S.) v. Union of India [1985] 155 ITR 81(Kar.) Rajkot Engineering Association v. Union of India [1986] 162 ITR 
28(Guj.), Miheer H. Mafatlal vs Mafatlal Industries Ltd {JT 1996 (8) 205} 

3Agro Portfolio (P.) Ltd. v. ITO [2018] 94 taxmann.com 112 (Delhi - Trib.)] 

Condition for Start-up 

 Start-up should be a private limited company/ limited liability partnership incorporated after 
1 April 2016 but before 1 April 2021 

 It should be working towards innovation, development or improvement of products or 
processes or services or a scalable business model with a high potential of employment 
generation or wealth creation 

 Should obtain a certificate of an eligible business from the Inter-Ministerial Board of 
Certification as constituted by Department of Industrial Policy and Promotion (DIPP) from 
time to time. 

 Not be formed by splitting up or reconstruction of an existing business 

 Post issue share capital + share premium < INR 10 crores 

 Annual Turnover < INR 25 crores 

 Valuation report from a Merchant Banker 

Condition for Investors 
 In preceding 3 Financial Year – average returned income > INR 25 lacs; OR 

 Net-worth as on last date of preceding Financial Year > INR 2 crores 
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Further, the Ministry of Finance also 
issued a notification in February 2018 
giving reference to cases where 
provisions of section 56 (2) (viib) have 
been invoked in case of startup 
companies and the tax officers have 
made additions to under the said 
section. The ministry in the said 
notification has clarified that no 
coercive measures to recover the 
outstanding demand would be taken 
against the startups and that the 
pending cases with the Commissioner 
(Appeals) should be expeditiously 
disposed.  

Conclusion: 

With the court and tribunals granting a 
free hand to the tax department in 
questioning the valuation, remains the 
most crucial concern for startups in 
today’s era. It is expected that the 
government lays clear guidelines on 
various methods of valuations, 
disclosure requirements etc. to be 
followed by the valuers and grants 
immunity from further questioning by 
tax authorities on such duly compliant 
valuations. 

As valuation is also an exercise based 
on various estimations, projection and 
assumptions, in order to bring 
reasonability in such estimations the 
government may lay down implications 
in case of major deviations. This can 
help curtail the undue planning by a 
few, if any, and allow the genuine ones 
to focus on the core business. This can 
provide a great impetus to the 
government’s startup India campaign. 
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LEGAL UPDATES 

Payments received for 
providing the dealers ‘deal 
matching software’ amounts 
to royalty  

Reuters Transaction Services Ltd 
[2018] 96 taxmann.com 354 
(Mumbai Tribunal) 

Taxpayer is a UK company providing 
electronic deal matching system (RD
-3000) to forex dealers to effect 
deals in spot forex with other forex 
dealers. This system is located on a 
server in Geneva. The taxpayer 
executed promotion and marketing 
service agreement with Reuters 
India for marketing RD-3000 to 
subscribers in India. Further, 
Reuters India entered into Reuters 
Service Contract with the Indian 
customers for providing all the 
equipment and connections through 
which the customers could access 
RD-3000. The subscription charges 
shall be received by the taxpayer 
while Reuters India shall be 
compensated for its marketing 
services separately. The taxpayer 
filed nil return of income in India on 
the premise that the payments 
received from Reuters India is 
business income and in the absence 
of permanent establishment (PE) no 
tax shall be payable in India under 
the India-UK tax treaty. However, 
the tax authorities held that the 
payments received by the taxpayer 
was royalty under the Income-tax 
Act, 1961 (the Act) and the tax 
treaty. 

The taxpayer contended that the 
services rendered by the taxpayer 
were integrated services and also 
the customer did not have any 
control or possession on the server 
which is situated outside India. 
Further, the taxpayer was rendering 

services from its own server. Thus, 
subscription charges received by the 
taxpayer were not in the form of 
royalty income. Alternatively, it was 
also contended that even if the 
subscription charges were royalty 
income then the same should have 
been taxed as business income once 
the tax authorities concluded that 
the taxpayer constituted a PE in 
India as per Article 13(6) of the tax 
treaty and not as per the provisions 
of the Act. Article 13(6) of the tax 
treaty provides that the royalty 
income derived from a PE in India 
shall be taxable as business income 
and only so much portion of income 
that is attributable to the PE in India 
shall be taxed in India.  

The tax authorities relied on the 
decision in the case of the taxpayer 
pertaining to previous assessment 
years as far as the issue of royalty is 
concerned. Further, it also 
contended that once subscription 
revenue was concluded to be royalty 
then there is no need to analyze 
whether the taxpayer has a PE in 
India. Besides, the taxpayer never 
claimed that royalty income was 
derived through its PE in India, 
hence the question of applying the 
provisions of Article 13(6) does not 
arise at all. 

The question before the Mumbai 
Tribunal was whether subscription 
charges received by the taxpayer 
from customers in India is royalty 
under the Act or the tax treaty and 
whether such royalty income is 
effectively connected with PE in 
India. 

The tribunal was of the view that the 
Reuters Service Contract granted the 
Indian customers a license to use 
the software for their business of 

purchase and sale of forex. Further, 
the taxpayer has permitted the 
Indian customers to sub-license the 
software with its prior permission. It 
is also worthwhile to mention that 
the taxpayer has not only permitted 
the license to use the software but 
also made available the equipment 
without which access to the system 
is not possible and for which the 
Indian customers are paying 
subscription charges (right to use 
scientific and commercial property). 
Thus, by allowing the use of system 
and equipment to access relevant 
information and matching request 
for purchase and sale of forex 
amount to imparting of information 
concerning scientific, commercial or 
industrial, etc. Accordingly, the 
payments made for such activities 
would constitute royalty under the 
tax treaty. The tribunal also held 
once the nature of income has been 
decided as royalty, there is no need 
to analyze whether the taxpayer has 
a PE in India. Accordingly, the 
question of applying provisions of 
Article 13(6) do not arise at all.  

Salary recharge for seconded 
employees considered 
taxable as fees for technical 
services  

Panasonic Corporation [TS-531-
ITAT-2018(Chennai)] 

Taxpayer, a company incorporated 
in Japan, is engaged in the business 
of development of production and 
sale of electrical and electronic 
products for end-user, industrial 
and business use. Taxpayer deputed 
some of its employees to Panasonic 
India (Indian subsidiary) for 
business purposes. The salary of 
these employees was paid by the 
taxpayer which was later 
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reimbursed by Panasonic India. The 
taxpayer did not offer such salary 
recharges to tax in the absence of 
income element as it was merely 
reimbursement in nature. The tax 
authorities held that the salary 
recharges were essentially fees for 
technical services and hence the same 
was liable to tax in India. 

The taxpayer contended that the 
purpose of deputation of employees to 
the Indian subsidiary was to provide 
the requisite support to the Indian 
Subsidiary and hence there was no 
economic benefit to the taxpayer in 
this regard. Also, it was contended that 
the reimbursements were because of 
social staff welfare / security benefits 
of these employees which were 
required to be deposited in Japan. 
Accordingly, what was received by the 
taxpayer from its Indian subsidiary 
was purely reimbursement of salaries 
of the taxpayer’s employees and 
hence, the same cannot be construed 
as income of the taxpayer.  

The tax authorities contended that the 
taxpayer failed to reconcile the 
receipts to actual payments to verify 
the genuineness of the claims made by 
it. Hence, what was reimbursed was a 
portion of salaries and not merely 
social security benefits as claimed by 
the taxpayer. The tax authorities 
further contended that routing salaries 
through the taxpayer serves two major 
purposes. Firstly, to have complete 
control over the deputed employees 
and secondly to not let the customers 
know the actual salaries of these 
employees. Thus, the services 
rendered by the employees clearly 
demonstrated that the technology was 
made available to the Indian 
subsidiary i.e. these employees were 
not required to visit the Indian 
subsidiary time and again.  

The question before the Chennai 
tribunal was whether the salary 
recharges / reimbursements are fees 
for technical services and not merely 
reimbursements as claimed by the 
taxpayer.   

The tribunal observed that the 
purpose of the deputed personnel was 
to ensure the application of the 
taxpayer’s group policies / processes 
and other quality standards in its 
Indian subsidiary. This clearly validates 
that once the processes / policies have 
been duly applied / retained, there is 
no need for these employees to visit 
again and the Indian subsidiary can 
apply the same by itself. Thus, the 
services made available the technical 
knowledge / skill and experience to the 
Indian subsidiary. It was also observed 
that the deputed employees held 
senior technical / managerial positions 

who rendered highly technical 
services. Further, these employees 
retained the lien on their employment 
even on deputation and they were 
required to work under the control, 
supervision and direction of President 
and Vice President who in turn was 
expected to report to the taxpayer. 
Thus, the services rendered by them 
were technical services in nature and 
hence the fees received for the same 
were taxable as fees for technical 
services under the Act as well as the 
treaty. 

Payment for rendering game 
moderation services in respect 
of a game developed by it is 
not royalty in nature under 
India-Philippines tax treaty 

Zynga Game Networks India (P) Ltd 
[2018] 97 taxmann.com 44 
(Bangalore Tribunal) 

The taxpayer, an Indian company, 
engaged in the business of 
development of computer software, 
made payments to Startpoint, a 
Philippines based company for 
rendering game moderation services 
for a game developed by the taxpayer 
without deducting tax on the same. It 
was of the view that in absence of the 
FTS clause in India-Philippines tax 
treaty, the said income shall be taxed 
as business income in the hands of 
Startpoint and in the absence of PE in 
India, such income was not taxable in 
India. However, the tax authorities 
held that these payments were in the 
nature of Fees for Technical Services 
(FTS) as per the Act and hence tax was 
required to be deducted on the same. 
Alternatively, the tax authorities held 
that these payments were in the 
nature of royalty under Article 13 of 
the tax treaty. 

The taxpayer contended that the 
payments were made for game 
moderation services such as keeping 
track of unruly users passing racist 
comments or receiving money through 
illegal schemes or hacks, un/blocking 
players, etc. These services do not fall 
within the meaning of royalty under 
the Act. Further, the taxpayer also 
contended that pursuant to the 
agreement with Startpoint, the 
consideration was towards the services 
received and not rights in any 
deliverables. Lastly, it was contended 
that rights in deliverables, if any, are 
ancillary to the underlying receipt of 
game moderation services. Hence, 
consideration for services is FTS in 
nature and not royalty. However, in 
absence of FTS clause in the tax treaty, 
FTS income shall be taxed as business 
income as per Article 7 of the tax 
treaty and in absence of PE in India, 

such income shall not be taxable in 
India. 

The tax authorities contended that it 
was clear from the agreement with 
Startpoint, it has transferred and 
assigned all rights, title and interest in 
deliverables resulting from services 
provided by it including IP rights. It 
was also observed that the right to 
prevent modification and destruction 
of any deliverable was also transferred 
to the taxpayer. Thus, it was evident 
from the agreement that payment 
made to Startpoint was in the nature 
of royalty under Article 13 of tax 
treaty. 

The question before the Bangalore 
Tribunal was whether payment made 
for game moderation services were in 
the nature of FTS or royalty under the 
tax treaty and whether in absence of 
FTS clause, income should be taxed as 
business income under Article 7 of tax 
treaty. 

The tribunal upheld the view of the 
taxpayer that in absence of FTS clause 
in the tax treaty, FTS income shall be 
taxed as business income as per 
Article 7 of the tax treaty and further, 
in absence of PE in India, such income 
shall not be taxable in India. As 
regards to royalty, the tribunal 
observed that the tax authorities did 
not specify the category of royalty 
income in the hands of Startpoint. The 
tribunal held that as a game 
moderator, it is expected to provide 
certain services whose results are 
provided in the form of a report. 
Merely because Startpoint is producing 
the results in form of a report, the fees 
received by Startpoint cannot be 
construed as use of or right to use 
information concerning industrial, 
commercial or scientific expertise. 
Also, consideration for such services 
would not be covered under use of or 
right to use any copyright of literary, 
artistic or scientific work, nor for the 
use of any patent or trademark or 
right to use industrial, commercial or 
scientific equipment. Hence, 
consideration for such services shall 
not be taxed in India as royalty under 
Article 13 of the tax treaty.  



7 

 

Direct tax payers have gone 
up to 6.75 crore in the last 
five years: Modi 

[Excerpts from India Today, 16 
August 2018] 

In his address to the nation on the 72 
year of Independence, Prime Minister 
of India Narendra Modi said that the 
number of direct tax payers has 
increased from INR 4 crore to 6.75 
crore since 2013. He also said that 
since the implementation of GST 
(Goods and Services Tax) last year, 
the indirect tax base has widened. In 
2017-18 fiscal, the CBDT (Central 
Board of Direct Taxes) has collected 
INR 10.03 lakh crore revenue on 
account of income tax and corporate 
tax, a growth of 18 percent over last 
year. Also, as many as 2.09 lakh non-
filers filed the income tax returns in 
the last fiscal and paid taxes worth 
INR 6, 416 crores.  

CBDT plans to incentivize 
quality orders worries trade 

[Excerpts from The Business Line, 
16 August 2018] 

Trade and industries are increasingly 
concerned about the recent plans of 
the Income Tax Department to 
incentivize taxmen who pass quality 
orders by imposing a penalty or 
increasing the amount to be paid. 
While the move is yet to translate on 
the ground, trade associations have 
written to the Finance Secretary 
seeking relief. Experts warn that the 
move could impact recent 
government efforts to project a tax 
payer-friendly image. 

Income tax department eyes 
over Rs 100 bn from struck 
off firms 

[Excerpts from Business Standard, 
18 August 2018] 

The income tax department is 
estimating tax recovery of over INR 
100 billion from companies that have 
been struck off from records of the 
Registrar of Companies (RoC) last 
year by MCA for non-filing of 
statutory returns. The tax department 
is in the process of filing a petition 
before the National Company Law 
Tribunal (NCLT) for restoration of 
registration in as many as 50,000 
such companies.  

Shipping ministry eyes SEZ-
like tax breaks to push 
coastal economic zones 

[Excerpts from Business Standard, 
21 August 2018] 

The Union government had proposed 
setting up CEZs, one each on the east 
and west coast of the country. To get 
investors for its ambitious Coastal 
Economic Zone (CEZ) scheme, the 
Ministry of Shipping is pitching for tax 
concessions on the lines of what is 
available for special economic zones. 
This, it is felt, could give a boost to 
the project after the government 
decided to give a push to the logistics 
and warehousing sectors by declaring 
them as infrastructure. 

 

 

 

Tax dept allots 1.96 crore 
PAN in January-March 2018 
quarter  

[Excerpts from The Economic 
Times, 21 August 2018] 

The Income Tax Department issued 
as many as 1.96 crore new PAN cards 
during the quarter ending March 
2018, taking the total number to over 
37.9 crore, as per the official data 
released today. The maximum 
number of PAN have been to issued 
individuals (97.46 per cent), followed 
by firms (1.08 per cent) and Hindu 
Undivided Family (0.51 per cent).  

Extend tax pass-through 
status to AIF-level losses 
too, says PE forum 

[Excerpts from The Hindu Business 
Line, 22 August 2018] 

The Indian Private Equity and Venture 
Capital Association (IVCA) has pitched 
for a pass-through tax regime even 
for the losses incurred at the 
Alternative Investment Fund (AIF) 
level, stating that similar to the pass-
through for income, such losses 
should be available for set-off to AIF’s 
investors. The Association has 
pitched in for a pass-through tax 
regime that should not distinguish 
between gains and losses. 
Accordingly, it should allow tax pass 
through even for losses which will 
ensure that the tax has been levied 
on the real income of investors. 
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Income Tax Department lists 
out seven exceptions to e-
assessments 

[Excerpts from Indian Express, 25 
August 2018] 

The CBDT in an instruction dated August 
20 has said that e-assessment will not 
be mandatory for the assessments 
framed under Sections 153A, 153C, 147 
and 144 of the Income-tax Act. In a new 
set of instructions for its field officials, 
the Income Tax Department has stated 
that e-assessments for 2018-19 will not 
be mandatory for scrutiny related to 
searches, income escaping assessment, 
late filing of returns beyond the 
prescribed deadline and cases where 
the taxpayer has filed tax return in 
paper mode. The tax officials, however, 
would still be required to generate all 
departmental communications and 
notices through the department’s 
electronic platform, Income Tax 
Business Application (ITBA) for these 
cases. 

Panel on income tax reforms 
to submit report in a few days; 
implementation may spill over 
to next year 

[Excerpts from Moneycontrol, 28 
August 2018] 

A new direct tax code may involve 
change in rates and slabs that will 
require amendments in the Finance Bill, 
which is unlikely to happen in an 
election year when an outgoing 
government usually presents only an 
interim budget/vote on account. 
According to a tax expert, the task force 
could re-look some key tax provisions as 
well as a review of significant areas of 
tax administration procedures. Some 
key tax provisions which may be 
reviewed are deduction for interest on 
debt, liability for dividend tax, minimum 
alternate tax on corporates, 
presumptive taxation, tax incentives for 
individual savings in a changing work 
life scenario and taxation of investment 
of capital as well as return on capital, 
among others. 

Transaction tax raised tenfold 
for physical delivery of 
derivatives in F&O segment 

[Excerpts from Moneycontrol, 29 
August 2018] 

The tax incidence on the settlement of 
derivative contracts by taking physical 
delivery of securities is set to increase 
tenfold when compared to those who 
settle in cash. The Bombay High Court 
was apprised by the Central Bureau of 
Direct Taxes (CBDT) that physical 
settlement in the equity and derivatives 
segments will attract the same 

securities transaction tax. The delivery 
of shares worth INR 1 crore will now be 
taxed INR10,000 as opposed to INR 
1,000 previously. However, the tax 
department issued a clarification that 
the settlement of derivative contracts by 
taking delivery of shares will not be 
different from the procedure followed 
for equity contracts. 

Government seeks higher TDS 
collection in bid to improve 
direct tax revenue 

[Excerpts from Livemint, 31 August 
2018] 

Tax officers are intensifying efforts to 
enforce businesses’ obligation to deduct 
tax at source (TDS) and pay the same to 
the government on schedule as part of 
a drive to widen the direct tax base and 
keep tax collection a less intrusive 
affair. Field officers of the income tax 
department are taking a series of steps 
including spot verifications, launching 
prosecutions for lower deductions and 
closer monitoring of payments made to 
foreign entities to enforce compliance. 
Tax deducted at source accounted for 
more than 40% of INR10 trillion gross 
direct tax revenue in FY2018. The 
government is keen to step up direct tax 
revenue as it will go a long way in 
lowering the tax rates in lower income 
brackets.  

Demonetization results in 
phenomenal increase in 
income tax collections and 
returns filed: Government 

[Excerpts from Moneycontrol, 31 
August 2018] 

Union Finance Minister, Arun Jaitley said 
that the larger purpose of 
demonetization was to not to invalidate 
the non-deposited currency, but to 
move India from a tax non-compliant 
society to a compliant society. “This 
necessarily involved the formalization of 
the economy and a blow to the black 
money,” added the Finance Minister. 
The Finance Minister has also pointed 
towards the increase in income tax 
returns filed. 

Government gets INR 3,000 
crore from Advance Pricing 
Agreements with MNCs, but 
pacts slowing 

[Excerpts from Financial Express, 4 
September 2018] 

The government has not only received 
INR 3,000 crore of additional tax from 
MNCs that have entered into Advance 
Pricing Agreements (APAs) with it over 
the last five years, it has also eliminated 
a big source of tax litigation. Between 

FY06 and FY15, approximately INR 2.6 
lakh crore were added by the taxman to 
the income of MNCs through what are 
called ‘transfer pricing adjustments,’ 
and many of these have been settled by 
using APAs. The annual report on APAs 
for FY18, just released by the Central 
Board of Direct Taxes (CBDT) says the 
219 APAs resulted in MNCs accepting an 
extra income of INR 10,000 crore, 
translating into a tax of INR 3,000 crore. 
The rate of completing the pacts, 
however, slowed down in FY18 
compared to a year ago. While the CBDT 
signed 88 APAs in FY17, the number 
came down to 67 in FY18. 

Corporation tax rates falling 
across 35 OECD countries 

[Excerpts from RTE, 5 September 
2018] 

Cuts to corporation tax and personal 
income tax rates were the main 
features of tax reform in advanced 
economies last year, according to the 
Organisation for Economic Co-operation 
and Development (OECD).  But it says 
countries have not made much progress 
on social security reforms and 
environmental taxes. The average 
corporation tax rate across the 35 
countries in the OECD fell from 32.5% in 
the year 2000 to just under 24% this 
year, the long term trend pushed along 
by big changes in the United States and 
France. 

60 percent of money deposited 
in Jan-Dhan accounts after 
note ban under lens 

[Excerpts from Business Standard, 5 
September 2018] 

The government has found suspicious 
over 60 percent of the money deposited 
in 37 million Jan-Dhan accounts in the 
weeks following the note ban 
announcement in 2016. Documents 
reviewed by Business Standard showed 
that total cash of INR 422 billion was 
deposited in 37.4 million of such 
accounts between November 8, 2016, 
and December 30, 2016. The deposits in 
Jan-Dhan accounts stood at over INR 
700 billion by January 4, 2017, implying 
that about 60 percent of the money was 
part of suspicious transactions. 

Finance Ministry official calls 
for reduction in STT, CTT rates 

[Excerpts from The Indian Express, 16 
September 2018] 

Pointing out that charges on Indian 
exchanges such as commodities 
transaction tax and securities 
transaction tax were higher than 
international market places such as 
Singapore and Hong Kong, a finance 
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ministry official on Saturday called for 
reduction in these transaction costs 
over a period of time. Currently, 
commodities transaction tax is levied at 
a rate of 0.01 percent on non-
agricultural commodities, while the 
securities transaction tax is charged at a 
rate ranging from 0.001 percent to 0.2 
percent depending on the nature of 
transaction. Notably, a recent set of 
recommendations by a Niti Aayog 
committee suggested scrapping of 
commodities transaction tax on gold. 

Six-member task force likely 
to submit report on 
simplification of income tax 
laws by month end 

[Excerpts from cnbctv18.com, 17 
September 2018] 

Earlier this year, the government had 
formed a task force to draft a new direct 
tax law to replace the existing Income 
Tax Act, which has been in force since 
1961.The report had been delayed twice 
as the panel missed two previous 
deadlines on May 22 and August 22 due 
to conflicting views among the 
members. However, the members of 

the task force are contemplating to give 
further relief on the personal income 
tax and are also trying to see if further 
rationalization is possible in terms of 
exemptions and corporate tax rates. 
Some members want the income tax 
department de-clogged from litigation 
and simplify laws related to corporate 
tax and personal income tax structure. 

Government notifies 
withholding tax waiver for 
masala bonds  

[Excerpts from Economic Times, 17 
September 2018] 

It has been decided that the interest 
payable by an Indian company or a 
business trust to a non-resident, 
including a foreign company, in respect 
of rupee denominated bond during the 
period from 17 September, this year to 
31 March next year, 2019 shall be 
exempt from tax. Currently, the tax levy, 
a key drag for investors, is at five 
percent. The move is aimed at obtaining 
dollar inflows into the country at a time 
when a drastic rupee route against the 
dollar threatens to cloud the country’s 
economic prospect.  

Linking PAN to Aadhaar stands 
not Mandatory for bank 
accounts: Supreme Court 

[Excerpts from NDTV Profits, 26 
September 2018] 

The Supreme Court allowed linking of 
Aadhaar with PAN, which is mandatory 
for filing of income tax return. The top 
court, however, ruled that it is not 
mandatory to link bank accounts with 
Aadhaar. The Supreme Court said 
benefits under the Aadhaar project 
should be in the nature of welfare 
schemes and it cannot be made 
compulsory for services such as bank 
accounts, mobile connections or school 
admissions.  
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Corporate Tax Myth 
 
Foreign Company (FCo) receiving income from India is not required to file its tax return in India, if the income is subject 

to adequate withholding tax in India and the FCo does not have any business connection or permanent establishment in 

India. 

If you believed this myth, please write to skp.tax@skpgroup.com to ascertain the implications. 

Compliance Calendar (October to December 2018) 

Due Date Compliances 

October 7 Payment of TDS and TCS deducted/collected in September 2018 

October 15 Filing of TCS statement for the period from July to September 2018 

October 30 Issuance of TCS Certificates (Form 27D) for TCS collected for the period July to September 

October  31 Filing of TDS Statements for the period July to September 2018 

October 31 
Filing of tax audit report and tax return for the  FY2017-18, in cases where transfer pricing 
provisions are not applicable (extended due date) 

October 31 
Filing of annual information with the Department of Scientific and Industrial Research (DSIR) for 
approved  R&D facilities, for cases where transfer pricing provisions are not applicable 

November 7 Payment of TDS and TCS deducted/collected in October 2018 

November 15 Issuance of TDS certificates (Form 16A) for TDS deducted for the period July to September 2018 

November 30 
Filing of tax audit report and tax return for the financial year 2017-18, in cases where transfer 
pricing provisions are applicable 

November 30 Filing of chartered accountant’s certificate in Form 3CEB under transfer pricing regulations 

November 30 
Filing of annual information with the DSIR for approved R&D facilities, for cases where transfer 
pricing provisions are applicable 

December 7 Payment of TDS and TCS deducted/collected in November 2018 

December 15 
Payment of third instalment of advance tax for FY 2018-19 (75 percent of the estimated tax liability 
to be deposited on a cumulative basis) 

mailto:skp.tax@skpgroup.com
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