
  

 

We are happy to present the latest edition of Tax Trends, SKP’s Direct Tax Newsletter. This edition 

covers the period from July to September 2017.  

Presently, one of the most talked about subjects in India is the Goods and Services Tax (GST) which 

was introduced with effect from 1 July 2017. There has been substantial debate on the structure and 

procedures of GST and the manner of its implementation. While the attention of taxpayers was 

largely on GST related developments, the government has actively worked on its reform agenda for 

direct taxes. 

The World Bank’s Ease of Doing Business Report, 2018 has come as a shot in the arm for the 

government. India stood out this year as one of the 10 fastest improving economies in the world. 

India’s ranking on ease of doing business has improved from 130 to 100, a significant jump of 30 

places. It is perhaps more heartening to see the survey on ’Paying Taxes’ where India’s ranking 

improved from 172 to 119, a phenomenal jump. These surveys will help India convince the 

international community of the reform measures being relentlessly pursued by the present 

government. 

The moral debate on tax planning and tax avoidance continues to rage with the new expose of 

Paradise Papers. The Paradise Papers were a result of an investigation by the German newspaper 

Süddeutsche Zeitung and are borne out of the leak of financial data from two law firms - Appleby in 

Bermuda and Asiaciti in Singapore. It is estimated that around 714 Indian taxpayers are mentioned 

in the leaked financial data. Coming on the backdrop of the Panama Papers, the Paradise Papers 

add another avenue for further exploration by the tax department of illicit wealth stashed overseas. 

The tax authorities have been quick to react to the development and have already assigned the 

investigative responsibility to a multi-agency group probing the Panama Papers. 

Another significant development has been the approval of the Indian Cabinet for a tax treaty 

between India and Hong Kong. Given the significant trade relationship between India and Hong 

Kong, the absence of a tax treaty till now was considered to be surprising. But the fact that Hong 

Kong is not a country in its own right, but is a Special Administrative Region (SAR) of the People’s 

Republic of China could have been a factor in this delay.   

In an effort to obtain more real time information about tax collections, the government has 

introduced a draft rule requiring certain taxpayers to provide information about their expected 

advance tax payments during the course of the year. The government is in the process of obtaining 

comments from the general public before the final rules are announced. 

We hope you find this newsletter useful and we look forward to your feedback. You can write to us 

at skp.tax@skpgroup.com. 

Warm Regards, 

The SKP Direct Tax Team 
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Liaison Office (LO), as the name 

suggests, is an entity set-up by 

foreign companies to carry out liaison 

activities in India. LOs are typically 

setup to test/explore the Indian 

markets before creating a more 

tangible presence in India in the form 

of a branch office or a subsidiary 

company. As per Indian Exchange 

Control Regulations, a LO can only 

carry out activities like collection of 

market information, provide 

information about the products to 

customers, promote exports/import, 

promote technical/financial 

collaboration, etc. These activities are 

ancillary and auxiliary to main 

business activities. 

Given that LOs are not allowed to 

carry out any commercial activities, 

they do not pay any taxes in India 

even though they have a physical 

presence in India. Typically, Indian 

tax treaties provide for exemption 

from constituting a fixed place 

Permanent Establishment (PE) if the 

fixed place is carrying out 

preparatory or auxiliary activities.  

The current exemption for 

preparatory or auxiliary services 

provided under various Indian tax 

treaties is very wide and it does not 

require companies to prove that the 

each of the activities carried out by 

the LO is preparatory or auxiliary in 

context of its business activity. 

Merely carrying out any of the 

specified activities results in 

exemption from PE status. 

Specific activity exemption - 

Indian tax treaties 

The specific activity exemption 

provision in Article 5 in various Indian 

tax treaties usually covers the 

following activities: 

 Use of facilities solely for the

purpose of storage, display or

delivery of goods/merchandise that

belongs to the enterprise.

 Maintenance of a stock of goods or

merchandise belonging to the

enterprise solely for the purpose of

storage, display or delivery, or for

processing by another enterprise.

 Maintenance of a fixed place of

business solely for the purpose of

purchasing goods/merchandise or

for collecting information or any

other activity of a preparatory or

auxiliary character.

 Maintenance of a fixed place of

business solely for any 

combination of activities 

mentioned above, provided that 

the overall activity of the fixed 

place of business resulting from 

this combination is of a 

preparatory or auxiliary character. 

To illustrate based on the above, an 

online retailer having a storage place 

in India may be in a position to claim 

the said exemption even though 

storing of goods in this situation does 

not constitute preparatory or 

auxiliary activity in context of its 

online business. 

It has been alleged that certain 

multinational groups have artificially 

broken down the key activities of the 

business amongst several offices in 

such a manner that the same qualify 

as preparatory or auxiliary service 

independently, but collectively, the 

same would constitute a commercial 

activity. Also, in certain cases it has 

been observed that LOs have been 

carrying on activities in India which 

are beyond preparatory or auxiliary 

services.   

The BEPS project 

In order to curb practices of tax 

avoidance through abuse of tax 

treaty provisions (the above 

discussion being one such example), 

the Organisation for Economic 

Cooperation and Development 

(OECD), along with G20 countries, 

formulated the Base Erosion Profit 

Shifting (BEPS) Action Plans. Action 

Plan 7 of BEPS project read with the 

Multilateral Instrument (MLI) 

specifically targets artificial avoidance 

of PE status and recommends for 

amending specific activity exemption 

test for fixed placed PE and also 

introduces anti-fragmentation rules.  

Liaison Offices - Potential tax enquiries in the 

BEPS era 
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MLI and India’s position  

Under the MLI, India has adopted a 

position that all specific exemption 

activities provided under the 

respective tax treaties need to satisfy 

the test of being preparatory or 

auxiliary in nature. Thus, in the 

illustration of the online retailer 

discussed earlier, the exemption 

from PE status would not be available 

if: 

 The overall activity of the 

enterprise is to sell the goods 

purchased; and 

 Purchasing of goods is the core 

function in the business of the 

enterprise. 

The above two conditions reflect that 

purchase in the context of trading 

constitute important element of the 

business and the same cannot be 

regarded as ‘preparatory or auxiliary’ 

activity in all the situations.  

Anti-Fragmentation Rules - 

BEPS Action Plan and MLI  

Anti-Fragmentation Rules provides 

that specific exemption from PE 

would not apply if a foreign company 

or its group company is carrying out 

preparatory or auxiliary activities 

through different fixed place in India 

for the common business of the 

group, but overall activity resulting 

from the combination of activities is 

not of a preparatory or auxiliary 

nature, subject to certain conditions. 

India has opted for Option A and Anti

-Fragmentation Rules. Accordingly, in 

India no specific exemption would be 

available unless the activities are 

preparatory or auxiliary in nature and 

also there should not be artificial 

fragmentation of activities within the 

group. 

Liaison office - the way 

forward 

Even prior to BEPS and MLI, the 

Indian tax authorities have been 

aggressive in matters pertaining to . 

Certain decisions wherein the tax 

authorities have held liaison offices 

as PE are: 

 GE Energy Parts Inc vs ADIT [2017] 

78 taxmann.com 2 (Delhi  Tribunal) 

 Jebon Corporation India vs CIT 

[2012] 19 taxmann.com 119 

(Karnataka High Court) 

 Columbia Sportswear Co, In re 

[2011] 12 taxmann.com 349 

(Authority for Advance Ruling) 

Now with implementation of BEPS 

and signing of MLIs, litigation on this 

issue may further intensify as the 

Indian tax authorities would now 

have additional ammunition to target 

the LOs. With signing of MLIs and 

India adopting option A and Anti-

Fragmentation Rules, the above 

provisions would be applicable to all 

the Indian tax treaties.  

In light of the above, it is imperative 

that LOs in India carry out a detailed 

examination of their operation to 

understand if there are any tax risks  

they could face in India. It is also 

important that risk mitigation 

measures or changes in operating 

structures are carried out at the 

earliest possible. Alternatively, the 

idea of moving to a branch structure 

or a subsidiary can also be explored 

depending on the risk and 

commercial viability. 
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Fees for consultancy 
services for manufacturing 
of cranes, received by a non-
resident from another non-
resident, is not taxable in 
India even if the sale of 
cranes is made to an Indian 
entity  

APM Terminals Management B.V. 
vs DCIT [TS-386-ITAT-2017] 
(Mumbai Tribunal) 

The taxpayer, a tax resident of the 

Netherlands, was a part of the AP 

Moller Group and was engaged in 

providing technical services to 

companies engaged in the business 

of port/terminal operations. The 

taxpayer entered into a main 

purchase agreement with ZPMC, a 

Chinese company, and as per this 

agreement, any AP Moller group 

company wanting to purchase a crane 

would buy it from ZPMC and ZPMC 

would pay a certain fixed fee to the 

taxpayer for every crane sold to its 

group companies. Hence, ZPMC sold 

cranes to an Indian group company 

of the taxpayer and paid consultancy 

fee to taxpayer.   

The tax officer contended that the 

taxpayer has indirectly received an 

amount from the Indian company. 

Since payment were merely routed 

through ZPMC, the income accruing 

in respect to sale of cranes to the 

taxpayer would be taxable as royalty 

and Fees for Technical Services (FTS) 

as per Article 12 of the India-

Netherland Double Taxation 

Avoidance Agreement (DTAA). 

The Tax Tribunal held that provisions 

of the India-Netherlands DTAA would 

be applicable only when a privity of 

contract exists between a resident of 

India and a resident of the 

Netherlands. In the present case, 

since the contract was between two 

non-residents, the same would not be 

taxable in India even if it is assumed 

that the payment of fees had been 

routed through the Chinese company.  

Regional services taxable as 
royalty. Services through 
virtual mode may constitute 
a service PE 

ABB FZ-LLC vs DCIT in IT(TP)A No. 

1103/Bang/2013 and 304/Bang/2015 

(Dated 21 June 2017)  

The taxpayer, a company 

incorporated in the United Arab 

Emirates (UAE), was engaged in the 

business of providing regional 

services to its group entities. The 

taxpayer received a certain amount 

from its Indian group company. For 

the purpose of providing service, 

three employees of the taxpayer 

visited India for 25 days.   

The taxpayer claimed the amount 

received from the Indian company as 

non-taxable in India since there is no 

FTS Article in the India-UAE DTAA. 

Furthermore, such an amount was 

not taxable in India under ‘Other 

Income’ Article of the DTAA since the 

taxpayer does not have a PE in India.   

The tax officer contended that in the 

absence of an FTS clause in the India-

UAE DTAA, the definition of the 

Income Tax Act, 1961 (ITA) would 

apply and income would be taxable 

as FTS. Furthermore, the tax officer 

also contended the receipts are in the 

nature of royalty as the same are for 

providing information concerning 

industrial, commercial and scientific 

experience.  

The Tax Tribunal observed that in the 

present age of technology, services 

could be rendered without the 

physical presence of the employees, 

i.e., through virtual modes (like email, 

internet, video conference, remote 

access, etc.). Furthermore, for 

constituting a service PE under Article 

5 of the India-UAE DTAA, there is no 

requirement of having a fixed place 

or establishment. If the services are 

provided through employees for 

more than nine months, then a 

service PE would get constituted. 

Lastly, the Tribunal held that as per 

the agreement, the information 

shared by taxpayer should be kept 

confidential and such information 

would be considered as information 

concerning industrial, commercial 

and scientific experience.  

Accordingly, the Tribunal held that 

the income earned by taxpayer would 

be taxable as royalty as per ITA, as 

well as the India-UAE DTAA.  
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Solar days would be relevant 
for the purpose of 
determining service PE 

M/s Electrical material Center Co. Ltd 

vs DDIT [2017] 86 taxmann.com 222 

(Bangalore Tribunal)  

The taxpayer, a resident of Saudi Arabia, 

received income from India for the 

providing services in India. For 

providing such services, four engineers 

visited India for 90 days each. 

The taxpayer claimed that receipts from 

Indian customers are non-taxable in 

India since there is no FTS Article in the 

India-Saudi Arabia DTAA. Furthermore, 

such an amount was not taxable as per 

‘Other Income’ Article of the DTAA since 

the taxpayer did not have a PE in India. 

The tax officer contended that the total 

number of man-days the engineers 

spent in India is 360 days and 

accordingly, a service PE would get 

constituted as per Article 5 of the India-

Saudi Arabia DTAA. The tax officer also 

held that income was in the nature of 

royalty as per ITA, as well as the India-

Saudi Arabia DTAA. Lastly, the tax 

officer held that where the DTAA did not 

contain a specific article for the 

taxability of a particular payment, the 

provisions of the ITA would be 

applicable and held the income to be 

taxable as FTS.  

The Tax Tribunal held that solar days, 

and not man-days, should be 

considered for the purpose of service 

PE. Since the stay in India of engineers 

was 90 solar days, a service PE would 

not get constituted. Furthermore, in the 

absence of an FTS article, the income 

would get covered by the ’Other 

Income’ Article which provides that 

income would be taxable only in Saudi 

Arabia.  

Overseas taxes not liable to be 
added to the income of an 
Indian resident 

Shri Sunil Shinde vs ACIT [ITA No. 

2149 (Bang) 2016] 

The taxpayer, a resident of India, was 

employed with an Indian company. 

From 7 October 2010 to 21 June 2012, 

he was transferred to a US group entity. 

The taxpayer was considered as 

resident in India for FY 2010-11 as per 

his stay in India. Accordingly, he offered 

his global income to tax, including the 

salary income received (net of tax) by 

him from the US entity. 

The tax officer contended that as per 

the provisions of Section 198 of the ITA, 

taxes deducted in the USA should be 

deemed to be income received by the 

taxpayer. Accordingly, the tax officer 

added the amount of USA taxes to the 

income of the taxpayer.  

The Tax Tribunal observed that Section 

198 is applicable only for taxes withheld 

as per the ITA. The Tribunal observed 

that the scope of total income in respect 

of income earned overseas covers only 

income accrued or arisen outside India. 

Accordingly, taxes withheld abroad 

would not be added to the total income 

of the taxpayer.   
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The Income Tax Department 

contemplates monetary 

rewards for honest 

taxpayers 

[Excerpts from The Business 

Standard, 10 November 2017]  

The Business Standard reports that 

the Income Tax Department is 

formulating a proposal to provide 

monetary awards for honest 

taxpayers. It is believed that the 

reward would be conferred on 

taxpayers who are consistent in filing 

their tax returns and do not have 

outstanding liabilities. The reward 

could range from 1% to 5% of the tax 

liability. 

The Income Tax Department 

to issue 100,000 notices for 

huge cash deposits made 

during the demonetisation 

period 

[Report by The Press Trust of 
India, 7 November 2017] 

The Press Trust of India has reported 

that the Income Tax Department is in 

the process of issuing about 100,000 

notices to individuals and entities for 

huge cash deposits during 

demonetisation period. This would 

include 70,000 notices in cases of 

taxpayers who made cash deposits in 

excess of INR 5 million but did not 

furnish tax returns or satisfactory 

information about such deposits. 

Multi-agency group probing 

Panama Papers to also work 

on Paradise Papers 

[Report by the Press Trust of 

India, 6 November 2017 ] 

The Press Trust of India has reported 

that the multi-agency group probing 

the Panama Papers will also work on 

the Paradise Papers. This group 

comprises of representatives from 

the Central Board of Direct Taxes, the 

Enforcement Directorate, the 

Financial Intelligence Unit, the 

Reserve Bank of India and a few 

others.  

Income Tax Tribunal has a 

backlog of over 90,000 cases 

[Excerpts from The Business 

Standard, 29 October 2017 ] 

The Business Standard has reported 

that the Income Tax Appellate 

Tribunal has a backlog of over 90,000 

pending cases at the end of 2016. 

These statistics, as reported by 

Business Standard, have been 

obtained from the latest Law 

Commission Report.   
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Corporate Tax Myth 
 
The tax law does not provide any incentives for generation of additional employment. 

If you believed this myth, please write to skp.tax@skpgroup.com to ascertain the implications. 

Compliance Calendar (October to December 2017) 

Due Date Compliances 

7 October 
Payment of  Tax Deducted at Source (TDS) and  Tax Collected at Source (TCS) deducted/
collected in September 2017  

15 October Filing of TCS statements for the period from July to September 2017 

30 October 
Issuance of TCS certificates (Form 27D) for TCS collected for the period July to September 
2017 

31 October Filing of TDS statements for the period from July to September 2017 

7 November Payment of TDS and TCS deducted/collected in October 2017 

7 November 
Filing of tax audit report and tax return for the Financial Year (FY) 2016-17, in cases where 
transfer pricing provisions are not applicable (extended due date) 

7 November 
Filing of annual information with the Department of Scientific and Industrial Research 
(DSIR) for approved Research and Development (R&D) facilities, for cases where transfer 
pricing provisions are not applicable 

15 November 
Issuance of TDS certificates (Form 16A) for TDS deducted for the period July to September 
2017 

30 November 
Filing of tax audit report and tax return for the financial year 2016-17, in cases where trans-
fer pricing provisions are applicable 

30 November Filing of chartered accountant’s certificate in Form 3CEB under transfer pricing regulations 

30 November 
Filing of annual information with the DSIR for approved R&D facilities, for cases where 
transfer pricing provisions are applicable 

7 December Payment of TDS and TCS deducted/collected in November 2017 

15 December 
Payment of third instalment of advance tax for FY 2017-18 (75% of the estimated tax liabil-
ity to be deposited on a cumulative basis) 
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