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A new era in transfer pricing documentation and reporting has begun. This new age of 
transfer pricing, as well as overall international taxation domain will be marked with 
increased transparency and at the same time increased compliances for Multinational 
Enterprises (MNEs). Countries across the globe were never seen to be so aligned in the past 
for the purpose of curbing base erosion and profit shifting.  

By now, larger MNEs have started collating the group wide financial and economic details 
for the purpose of complying with Country-by-Country (CbC) reporting requirements 
implemented by various countries across the globe. The CbC requirements, which came into 
picture pursuant to Organisation for Economic Co-operation and Development (OECD)/G20 
BEPS project, are almost operationalised now.  At the same time, small and mid size MNEs 
are gearing up for aligning their transfer pricing policies with the value creating activities 
spanned across group entities.  

The quarter of April to June 2017 has seen various significant developments in Indian 
transfer pricing arena as well. After introducing the provisions for secondary adjustments 
and limits on interest deductibility through Budget 2017, the Indian government has 
released revised safe harbour provisions which relaxed the margin expectations from small 
and medium enterprises with respect to specific transactions like software development, 
Information Technology Enabled Services (ITeS), corporate guarantees, etc.   

In this edition, the Focus Point section deliberates upon the evolving the outlook for a highly 
debated topic of excessive Advertising, Marketing and Promotion (AMP) expenses in India.  

The India Updates segment details out the revised safe harbour provisions, operationalising 
provisions with respect to secondary adjustment, and transfer pricing impact of adopting 
Indian Accounting Standards (Ind-AS) by the Indian companies.  

In the Jury’s Word, we are bringing you the recent transfer pricing rulings in India around 
some important issues such as excessive AMP expenses, economic adjustments and 
determining operating margins for comparability purposes that will assist in understanding 
Indian judiciary’s positions in these contentious issues. 

The Global Developments section covers key transfer pricing related developments around 
the world, including simplification measures/clarifications by various countries as well as a 
gist of country specific CbC related updates during the quarter.     

We hope you find this newsletter useful and look forward to your feedback. You can write to 
us at skp.tp360@skpgroup.com. 

Warm Regards, 
The SKP Transfer Pricing team 

http://www.skpgroup.com/
mailto:skp.tp360@skpgroup.com
http://www.nexia.com/
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Evolving outlook of tax authorities towards 
marketing intangibles 

The issue on excessive advertisement 

and marketing has gradually evolved 

over the last decade in India and 

gained prominence due to India’s 

unique market specific 

characteristics, viz location 

advantage, huge market base, etc. 

The Indian subcontinent has 

witnessed substantial Advertising, 

Marketing and Promotional (AMP) 

activities being undertaken by the 

Indian subsidiaries of MNE groups. 

Over the years, Transfer Pricing 

Officers (TPOs) have made 

adjustments on such excess AMP 

spend, on the premise that such 

expenses were being incurred by 

Indian taxpayers on behalf of foreign 

Associated Enterprises (AE), for 

promoting the brands/trademarks 

legally owned by foreign AEs and for 

creating/developing marketing 

intangibles. Generally, the tax 

authorities over these years have 

been taking a position that: 

 The taxpayers spend significant 

amount on AMP benefitting the 

AE, thereby creating marketing 

intangibles without receiving 

corresponding compensation/

reimbursement for the same. 

 Expense to sales ratio for taxpayer 

is in excess of other comparable 

companies (bright Line test), 

highlighting that contribution by 

the taxpayer is towards 

strengthening the brands owned 

by the AE and not for distribution 

or sales in India. This excess 

expenditure needs to be 

reimbursed to the Indian 

company with an appropriate 

markup. Alternatively, Profit Split 

Method (PSM) can be used by 

allocating global profits 

attributable to AMP spend in the 

ratio of Indian AMP to Global 

AMP. 

This aggressive stand and varied 

methodology adopted by tax 

authorities has resulted in the 

transfer pricing adjustments reaching 

astronomical numbers. In the initial 

phase, the tax authorities’ position 

was vindicated when the Delhi 

Special Bench of Tax Tribunal, in case 

of LG Electronics, allowed the concept 

of Bright Line test and adjustment for 

such excessive AMP. Though the 

above Income Tax Appellate Tribunal 

(ITAT) ruling was negated last year by 

the Delhi High Court in several cases 

– primarily in the cases of Maruti 

Suzuki India Pvt Ltd and Sony 

Ericsson Mobile Communications 

India Pvt Ltd. In case of Maruti 

Suzuki, the very fundamental 

question of whether incurring 

excessive AMP expenditure itself is an 

international transaction was 

questioned and was held in favour of 

the taxpayer. While the tax 

authorities have appealed before the 

Supreme Court and the last word on 

this matter is yet to be heard, the tax 

authorities felt that they would need 

to evolve and invent new approaches 

if they need to be successful on 

taxing this. 

The Luxottica India Eyewear 

Pvt Ltd (Luxottica India) case 

– new approach to AMP 

expenses 

We have witnessed this new 

approach recently in case of Luxottica 

India [ITA No. 344/2017].  The facts of 

the case, approach of the TPO and 

the findings of ITAT are discussed 

below. 

The taxpayer is a part of a 

multinational group engaged in 

manufacturing and distribution of 

sunglasses and frames. The taxpayer 

benchmarked its purchase of finished 
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goods transaction by applying Resale 

Price Method (RPM) and compared its 

gross margins (25%) with that of 

comparable companies (23%). The 

Transfer Pricing Officer (TPO) observed 

that the taxpayer had incurred 

significant AMP expenditure in 

proportion to its sales revenue. This 

excessive expense was viewed as an 

additional marketing function/

promotional efforts carried out by the 

taxpayer on behalf of its AE that 

enhanced the value of the AE’s brand in 

India. In addition, the TPO also 

observed that the comparable 

companies identified by the taxpayer 

had low or negligible marketing 

functions as compared to the taxpayer. 

However, the TPO did not consider AMP 

as a separate international transaction, 

instead proposed an innovative AMP 

intensity adjustment. The TPO made an 

upward revision to the net margins of 

the comparables on account of AMP 

intensity adjustment and used 

Transactional Net Margin Method 

(TNMM) to benchmark the import 

transaction of the taxpayer. The ITAT in 

its order reaffirmed the approach 

adopted by the TPO of treating AMP as 

a function and making the AMP 

intensity adjustment. The ITAT also 

heavily relied on similar observations 

made by the Delhi High Court in case of 

Bausch & Lomb Eyecare India Pvt Ltd1. 

Thus, this new approach from Revenue 

authorities on analysing the intensity of 

functions, an alternative to applying 

the Bright Line test, has now got 

judicial blessings and is also in line 

with the OECD BEPS Action Plan 8-10. 

However, the fundamental aspect of 

selection of proper comparables for 

undertaking comparability analysis still 

would be the key to any economic 

analysis. 

AMP expenses – what can 

taxpayers expect? 

Considering the learnings from the 

principles laid down in five landmark 

decisions2 on AMP in India, the 

government has circulated an internal 

note to the TPOs for the purpose of 

bringing about further clarity and 

achieving consistency in scrutinising the 

transaction pertaining to AMP. The 

guidance, which extensively relies on 

the BEPS Action Plan 8-10, and also on 

United Nations Transfer Pricing (UNTP) 

manual and India’s chapter in the UNTP 

manual.  

The guidance also relies heavily on the 

US and Australian Guidelines and starts 

with encouraging the TPOs to do more 

detailed fact finding exercises and not 

presume the existence of AMP as a 

separate transaction by default. It lays 

down following principles: 

 The existence of an international 

transaction in relation to any service 

or benefit will have to be established 

before determining compensation.  

 The mere fact of unusual or 

excessive AMP expenditure cannot 

establish the existence of such a 

transaction. 

 Once such a transaction is 

established, it is possible to 

benchmark it separately and it need 

not always be aggregated with other 

international transactions. 

One can now expect the following 

approaches being adopted by the TPO 

depending on the facts and 

circumstances of the case.  

In line with the UNTP manual on 

Marketing Intangibles, the need for 

compensating Indian taxpayers for the 

functions carried out (in the nature of 

Development, Enhancement, 

Maintenance, Protection and 

Exploitation (DEMPE)) flow from a two-

fold benefit received by the AEs: 

 Direct benefit by way of increased 

revenue on account of sale/royalty/

FTS; and 

 Indirect benefit on account of 

market development efforts made 

by Indian taxpayers and 

enhancement of brand/exit value 

owing to change in ownership. 

Delineating the international 

transaction and benefit to foreign AE 

Based on this guidance, we can expect 

the TPOs to have more robust checklist 

for collecting appropriate and relevant 

information as well as on classification 

of marketing expenses. The guidance 

stresses on the need for TPOs to 

examine whether the actual conduct of 

the parties conform to the terms of the 

agreement. The TPOs would now have 

more detailed understanding of the 

Functions, Assets and Risks (FAR), 

scrutinising the DEMPE functions in 

relation to the risk profile of the entities, 

examining dependency of the AE on the 

DEMPE functions carried out by the 

taxpayer and thereafter selection of the 

most appropriate method to benchmark 

the transaction. 

In straight forward cases, where there 

are evidences to the effect that the 

taxpayer is discharging marketing 

functions which include market 

development, thereby creating and 

adding value to the existing intangibles 

owned by the AE as well as other 

marketing intangibles, one can expect 

an adjustment on the account of such 

marketing functions. Of course, there 

will be through scrutiny of the DEMPE 

functions performed by the taxpayer 

and the benefits derived by the AEs 

from such DEMPE functions. 

With regard to the classification of 

marketing expenses, it would be 

important for TPOs to maintain 

consistency in the classification of 

marketing expenses being considered 

both for the taxpayer and comparables 

while undertaking the economic 

analysis. This would assume more 

importance since there is no guidance 

on accounting and nomenclature of 

such expenses in the Indian Accounting 

Standards or other accounting 

standards.  

Distributor:  

Limited Risk Distributor: In case of a 

limited risk distributor, the TPO shall 

analyse whether the taxpayer is 

compensated by way of reduction in 

price of goods purchased from the AE 

or by a separate compensation in case 

the margin falls below the assured 

return.  

For a full fledged distributor where the 

taxpayer claims to incur AMP 

expenditure on its own account; the 

TPOs would tend to benchmark the 

primary transaction of import of goods 

using TNMM and test the net margins of 

the taxpayer. This would pose some 

challenges where the taxpayer has used 

RPM/gross margin analysis to 

benchmark the import transaction. 

There would be also through 

examination of the DEMPE functions of 

the taxpayer and one can expect the 

AMP intensity adjustment to be in line 

with Luxottica India ruling.  

1 Bausch & Lomb Eyecare (India) Pvt Ltd [ITA Nos. 643,675-77/2014 and 165, 166/2015]   

2 Maruti Suzuki India Ltd [W.P.(C) 6876/2008], LG Electronics India Pvt. Ltd [ITA No. 5140/ Del/ 2011] (Special bench), Sony Ericsson Mobile Communications India Pvt. 
Ltd. & Ors [ITA No. 16/2014], Maruti Suzuki India Ltd. [ITA No. 110/2014 & 710/2015], Whirlpool India Ltd [ITA No. 610/2014 & 288/2015]  
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In situations where the foreign AE 

directly sells to Indian customers and 

where the distributor provides 

marketing support services only on a 

cost plus markup basis, the TPOs will 

analyse the conduct of parties where 

the taxpayer receives no compensation 

for the marketing functions performed 

and the foreign AE gets direct benefit 

from the DEMPE functions performed 

by taxpayer. 

Licensed Manufacturer: 

The BEPS report does not provide 

guidance with respect to manufacturing 

companies performing DEMPE functions 

that benefit the AE. Issue of AMP 

warranting separate compensation may 

arise only in few cases, wherein:  

a. The Indian licensed manufacturer

also undertakes the distribution

function of the AEs products. In such

cases, the TPOs will examine in

detail that no DEMPE functions are

carried out on behalf of the AE and

the marketing expense (if any)

incurred is for the sale of goods

manufactured by the taxpayer.

b. Indian taxpayer being a licensed

manufacturer, utilises the technical

knowhow and license provided by

the AE’s for the purpose of

manufacturing and makes payment

toward royalty. In such a case,

where the marketing expense

incurred is duly compensated on a

cost plus basis, a separate AMP

adjustment is not warranted.

However, in such cases, the TPOs

would definitely analyse other inter-

company transactions, viz purchase,

royalty, etc. and ensure that the

same are benchmarked separately.

We can also expect that in such

cases, the TPO may disallow/reduce

the payment towards royalty.

Furthermore, the compensation at

the time of restructuring/cessation/

transfer of business may be

determined after analysing the

brand value of the AE.

All in all, we will see more intense and 

robust scrutiny of AMP functions and 

expenses going forward. The tax 

authorities will call for information 

spanning 5 to 10 years for 

understanding the business model, 

global transfer pricing policy, 

competitor information, marketing 

strategy of the taxpayer and 

involvement of AE, basis of setting 

brand royalty rate, patent/trademark 

registration details, budgeting process, 

brand valuation and group 

restructuring, comparing similar 

arrangements existing in the group, etc. 

As is the case currently, the onus would 

be on the taxpayer to justify the manner 

in which compensation is provided by 

the AE. 

Thus, it is crucial for the taxpayers to 

evaluate their marketing functions/

expenses in light of the recent 

developments. With so much said and 

done on the issue over the past six or 

seven rounds of transfer pricing audits, 

only the apex Court can really decide 

the fate of the current battle between 

MNEs and tax authorities. However, 

each case may have varied facts, and 

even if the apex Court rules on any 

taxpayer, the applicability on other 

disputed MNEs could still be a question. 
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CBDT revises the APA 

application form, seeking 

additional details on AEs and 

parent companies 

The Central Board of Direct Taxes 

(CBDT) amends certain clauses in 

Form No. 3CED (application for an 

Advance Pricing Agreement (APA)) 

whereby in addition to the primary 

details like the name and country of 

the Associated Enterprise (AE) with 

whom the APA is requested for, 

taxpayers shall now be required to 

specify unique identification number 

issued by the government of the 

country where the AE is located.  

Furthermore, particulars regarding 

immediate parent companies as well 

as the ultimate parent companies of 

applicants, including the name, 

address, country of residence and 

unique identification number issued 

by the government of the country 

where the immediate parent 

company and the ultimate parent 

company of the applicant are residing 

needs to be disclosed. 

Secondary adjustments 

become operational  

Recently, in June 2017, the CBDT 

notified the rules describing the 

manner in which secondary 

adjustments (introduced in Finance 

Act, 2017) should be computed. 

In order to operationalise the 

secondary adjustments in the Indian 

transfer pricing legislation, the 

aforesaid rules stated that interest 

(separate interest rates for 

transactions denominated in INR and 

in foreign currency respectively) 

would be levied if the money is not 

repatriated by the foreign AE within 

the prescribed time limit of 90 days 

from the date specified as per the 

rules.  

Furthermore, it states that secondary 

adjustments would apply in cases 

where primary adjustment value is 

more than INR 10 million in respect 

of Financial Year (FY) 2016-17 

onwards.  

It can be reasonably inferred that 

though secondary adjustments are 

operationalised, some ambiguity with 

respect to the period under 

consideration for interest 

computation, time when taxpayer 

accepts primary adjustment in case 

of an assessment, synchronisation of 

tax provisions with FEMA regulations, 

etc. still remains unanswered. Clarity 

is required in such cases; lacking 

which would only result in undue and 

prolonged litigation. 

“Safer” Safe Harbour Rules 

now an easy sail off 

Safe Harbour provisions, introduced 

in India in 2013, did not receive 

positive response from the taxpayers 

since the margins prescribed were 

too high and did not reflect the arm’s 

length scenario.  

In response to the above and to 

create an investor friendly 

environment, CBDT has revised the 

Safe Harbour Rules by relaxing the 

rates/margins. The revised Safe 

Harbour provisions are made 

applicable from FY 2016-17 to FY 

2018-19. It has been foreseen that 

these reduced margins shall provide 

comfort to Small and Medium 

Enterprises (SME) which may appeal 

them to review their options for 

managing transfer pricing 

controversy in India. 

However, there are no procedural 

changes under the revised Safe 

Harbour regime. Taxpayers have to 

lodge their option for availing Safe 

Harbour in Form 3CEFA by the due 

date of filing return of income i.e. 

they will have to apply by 30 

November 2017 for FY 2016-17. 

Indian APA scheme’s success 

story reflected all-over in 

CBDT’s first annual report  

The APA scheme was introduced by 

the government in late 2012, in 

response to the grievances faced by 

the business fraternity as a result of 

transfer pricing adjustments. The 

‘Rollback’ provisions also followed in 

2014. 

On 1 May 2017, the CBDT released 

their first annual report on the APA 
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scheme in India. The report provides 

crucial insights and statistics of the APA 

scheme during the period of five years 

of its existence from FY 2012-13 up to 

FY 2016-17, demonstrating tremendous 

response from taxpayers over a span of 

these five years. 

The APA statistics are quite remarkable 

with a record 152 APAs concluded in 

four years and a total of 815 

applications filed till 31 March 2017. FY 

2016-17 alone, has witnessed the 

conclusion of 88 APAs. Furthermore, 

two new APA commissioners have been 

appointed in Mumbai and Bengaluru to 

strengthen the teams. 

‘Ind AS’ sways transfer pricing 

1 April 2016 marks the beginning of a 

phase wise adoption of the Indian 

Accounting Standards (Ind-AS) whose 

principles are closely based on the 

international accounting system called 

International Financial Reporting 

Standards (IFRS) so as to make 

comparability of the Indian companies 

compatible with their international 

counterparts. Ind-AS replaces the 

Indian Generally Acceptable Accounting 

Principle (GAAP) for certain categories 

of companies as mentioned below 

focusing on substance as compared to 

GAAP which focused on legal form. 

For accounting period 

beginning from April 2015 

For accounting period beginning from 

April 2016 (phase I) 

For accounting period beginning from 

April 2017 (phase II) 

Voluntary Adoption Compulsory adoption for: 

 All companies having a net worth of 

more than INR 5 billion (listed+unlisted) 

 Holding, subsidiary, joint venture or 

associate companies of companies cov-

ered above 

Compulsory adoption for: 

 All listed companies 

 All unlisted companies having net 

worth of more than INR 2.5 billion 

but less than 5 billion 

 Holding, subsidiary, joint venture or 

associate companies of companies 

*Once a company adopts Ind AS, either mandatorily or voluntarily, it cannot revert to the old method of accounting 

Transfer pricing will be one of the areas 

which will be impacted significantly as a 

result of implementation of Ind AS. 

Some of the key impact areas are:  

a. Change in accounting treatment of 

revenue and expense: No effect on 

the net profitability of the company. 

However, there is a direct impact on 

the profitability indicators as a result 

of the change in the amounts of 

operating income/operating 

expenses. Furthermore, a change in 

treatment of certain expenses/

income as operating/non-operating 

under Ind-AS as compared to GAAP 

will affect the profitability indicators.  

b. Challenges in undertaking 

comparability analysis due to 

phased implementation of Ind-AS 

(e.g. some comparables adopting 

Ind-AS vis-à-vis some comparables 

following GAAP). 

c. Re-characterisation of certain 

contractual arrangements (e.g. 

treating gross margins earned by a 

Stripped Risk Distributor (SRD) as a 

service income or treatment to 

income earned by contract 

manufacturers as job workers’ 

income). 

d. Impact on coverage of related 

parties considered under Country-by

-Country (CbC) reporting is given in 

the table below. 

e. Impact on CbC reporting 

parameters: To determine the 

threshold limit for applicability of 

CbC, whether financial statements 

to be prepared as per GAAP or Ind-

AS 

It would be quite important to 

determine the impact of changes as a 

result of adoption of Ind-AS from a 

transfer pricing perspective like 

reviewing the transfer pricing policy, 

inter-company agreements and APA 

filings agreements (in case of concluded 

APAs) in order to align transparency 

across accounting and tax.  

Particulars As per GAAP As per Ind-AS 

Change in indicators to 

identify subsidiaries for 

consolidation 

Consolidates entities in which the Compa-

ny controls through ownership of more 

than 50% voting power or composition of 

governing board 

Apart from the two conditions of GAAP, the 

company also consolidates entities over which 

it has power and ability to use the power to 

affect returns of that entity 
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Advertising and Marketing 

Promotion (AMP) - Transfer 

pricing adjustment for 

excessive AMP expenses takes 

a twist 

Luxottica India Eyewear Pvt Ltd vs 
ACIT3 - The taxpayer is a part of a 
multinational group engaged in 
manufacturing and distribution of 
sunglasses and frames. The taxpayer 
benchmarked its purchase of finished 
goods transaction by applying the 
Resale Price Method (RPM) and 
compared its gross margins (25%) 
with that of the comparable 
companies (23%).  

At the assessment stage, the Transfer 
Pricing Officer (TPO) observed that the 
taxpayer had incurred significant AMP 
expenditure in proportion to its sales 
revenue. This excessive expense was 
viewed as an additional marketing 
function/promotional efforts carried 
out by the taxpayer on behalf of its 
Associated Enterprise (AE) that 
enhanced the value of the group’s 
brand in India. In addition, the TPO 
also observed that the comparable 
companies identified by the taxpayer 
had low or negligible marketing 
functions as compared to the 
taxpayer. The TPO proposed an 
upward revision to the margins of the 
comparable companies on account of 
AMP Intensity Adjustment (AIA). The 
TPO viewed that the comparable 
companies having lower marketing 
function affected their profitability as 
compared to the taxpayer. However, 
this meant that the TPO did not 
consider AMP as a separate 
international transaction. Instead for 
the transaction of import of finished 
goods, the TPO rejected the RPM 

adopted by the taxpayer and adopted 
the Transactional Net Margin Method 
(TNMM). Even the Dispute Resolution 
Panel (DRP) upheld the view of the 
TPO.  

While the taxpayer did not challenge 
the ‘AIA’ made by the TPO before the 
Income Tax Appellant Tribunal (ITAT), 
the ITAT in its order reaffirmed the 
approach adopted by the TPO of 
treating AMP as a function in view of 
the similar observations of the 
jurisdictional Delhi High Court in case 
of Bausch & Lomb Eyecare India Pvt 
Ltd4 and Sony Ericson Mobile 
Communications (India) Pvt Ltd vs 
CIT5. In response to the taxpayer’s 
contention of the rejection of RPM 
and application of TNMM, the ITAT 
observed that the TPO had not 
considered the excessive AMP 
expenditure as a ‘separate 
international transaction’ and adopted 
an alternative approach of considering 
the AMP as a function while 
benchmarking the primary 
international transaction of import of 
finished goods. The ITAT 
acknowledged the fact that “If, 
however, it turns out that such an 
adjustment cannot be done due to 
one reason or the other, then the RPM 
should be discarded and another 
suitable method be adopted, which 
encompasses the effect of AMP 
intensity adjustment.” 

Intra-Group Services - 

Adjustment deleted after 

demonstration of benefits  

Akzo Nobel India Limited vs DCIT6: 
The taxpayer is engaged in the 
business of manufacturing paints, 
speciality chemicals and starch. The 

taxpayer had entered into two 
agreements with its AE’s for availing 
intra-group services. The first 
agreement (SLA) was for availing of 
advice/support for human resources; 
to optimise cost structure in 
purchasing; market support services 
in Information Technology, etc. which 
was remunerated by the taxpayer at a 
cost plus 5%. The second agreement 
(TSA) was for availing SAP software 
implementation where the costs 
involved were recharged/recouped on 
a cost to cost/allocation basis. The 
taxpayer benchmarked both the intra-
group services (in aggregation) by 
comparing the margin on cost 
charged by AE (5%) with that of 
comparable companies (5.1%) and 
considered it to be at Arm Length 
Principle (ALP). In order to 
substantiate that these services were 
actually availed the taxpayer had 
provided various documents – emails, 
communication, reports, training 
manuals, etc.  

The TPO placed reliance on the 
Organisation for Economic Co-
operation and Development (OECD) 
guidelines and US regulations; and 
viewed that the services rendered by 
the AE helped the parent in 
supervising and controlling the 
subsidiary, thereby contending that 
the services availed by the taxpayer 
were in the nature of stewardship 
activity and therefore no charges 
ought to have been paid by the 
taxpayer. Hence, the TPO considered 
the ALP at NIL and proposed an 
adjustment which was upheld by DRP. 

The ITAT stated that the referred 
OECD guidelines also states that co-
ordination services would qualify as a 
stewardship activity only if a particular 

3.   ITA No. 344/Del/2017(AY 2012-13)  

4. (2016) 381 ITR 227 (Del) – High Court  

5. (2015) 374 ITR 118(Del)- High Court 

6. ITA No. 531 & 335/Kol/2014 (AY 2009-10)  
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7. ITA No.2666/Mds/2016  

8. ITA No.3323/Mds./2016 for AY 2012-13. 

subsidiary does not need the activity 
and would not be willing to pay an 
unrelated party to perform it. The 
ITAT also referred to the importance 
of the ‘benefit test’ based on which, it 
observed that the AE had developed 
expertise in various fields wherein the 
taxpayer has also benefited from 
substantial savings in total cost. Also, 
based on the documents submitted by 
the taxpayer, the ITAT concluded that 
the services have undeniably added 
economic/commercial value to 
enhance the commercial position of 
the taxpayer and such services are 
received by the taxpayer on a 
continuous basis across its 
operational areas. Consequently, the 
ITAT rejected the classification of the 
services under stewardship services 
and deleted the transfer pricing 
addition.   

Tax Payer Denied Adjustments 

(Idle Capacity)  - The ITAT 

denies idle capacity 

adjustment to taxpayer as it 

failed to justify reasons for 

such under utilisation; 

however, it provides for 

working capital adjustment 

even though it is absent in the 

transfer pricing 

documentation 

SAME Deutz-Fahr India Pvt Ltd vs 

CIT7: The taxpayer is engaged in 

manufacture of tractors. The taxpayer 

benchmarked its purchase transaction 

using TNMM. The taxpayer identified 

five comparables and computed the 

weighted average Profit Level 

Indicator (PLI) of comparables using 

multiple year data as well as made 

adjustments on account of idle 

capacity. 

The TPO rejected the taxpayer’s 
benchmarking approach, especially 
the use of multiple year data and 
adopted single year data only. 
Furthermore, in relation to the idle 
capacity adjustment the TPO denied 
any such adjustment and thereby 
proposed an adjustment on taxpayer’s 
imports from AEs. The Commissioner 
of Income Tax (Appeals) (CIT(A)) 
upheld the addition made by the TPO. 

The taxpayer contended before the 
ITAT that it was in its initial stage of 
business and incurred huge fixed cost 
and could not achieve the optimum 
capacity utilisation. It further 
contended that its utilised capacity 

was almost half of that of the 
comparable companies. The ITAT 
observed that the taxpayer was not a 
new or start-up company, as it was 
already in operation as a joint 
venture. Furthermore, noting that the 
taxpayer failed to furnish the installed 
and utilised capacity details; the ITAT 
opined that, since the company is 
reasonably old, justifiable reasons 
leading to underutilisation of installed 
capacity must be explained. Noting 
that the taxpayer failed to furnish 
reasons for such underutilisation, the 
ITAT rejected the taxpayers appeal 
and upheld the addition. The ITAT also 
upheld the rejection of multiple year 
data used by the taxpayer. As per the 
rule 10B(4), it is binding on the 
taxpayer to adopt the relevant 
financial year data in which the 
international transaction was entered. 

At the assessment stages it was 
contended by the taxpayer that 
working capital adjustment also 
should also be given. However, the 
same was rejected by TPO/CIT (A) 
since the taxpayer has not provided 
detailed workings and also has not 
claimed the same in the transfer 
pricing documents. The ITAT opined 
that just because the working capital 
adjustment was not claimed by the 
taxpayer, the same cannot be rejected 
by the TPO and that the Assessing 
Officer (AO)/TPO must determine the 
ALP in accordance with Section 92C(1) 
and 92C(2) thereby directing the TPO 
to rework the margins of the 
comparables and make necessary 
working capital adjustments. 

Taxpayer allowed 

Adjustments (costs incurred 

in anticipation) - Employees 

recruited in anticipation of 

projected income can be 

treated as extraordinary for 

margins calculation 

Saggezza India Pvt Ltd vs DCIT8: The 
taxpayer renders software 
development services to its AE as well 
as non-AEs. The taxpayer had adopted 
the TNMM and benchmarked its 57% 
adjusted margins with the 38% three 
year weighted average margins of the 
eight comparable companies. 
Furthermore, the taxpayer also 
provided an alternate analysis using 
the Comparable Uncontrolled Price 
(CUP) method as it had rendered 
similar jobs to its AE as well as non-
AE. In calculating its own operating 
margin, the taxpayer had considered 
certain costs incurred in the current 
year towards future projects to be non

-operating in nature. The taxpayer had 
the policy of maintaining manpower 
of more than 10% of the actual 
requirements in anticipation of new 
job orders as it was not easy to get the 
newly trained software personnel at a 
short notice to execute a job order on 
time.  

The TPO rejected the benchmarking 
methodology adopted by the taxpayer 
and proposed an adjustment citing 
the following: 
 The CUP method could not be 

sustained as the taxpayer had not 

furnished the relevant agreement 

copy with the non-AE for 

comparison of functions, and 

because the taxpayer had 

proposed a change in the most 

appropriate method in the course 

of assessment proceedings. 

 The three year weighted average 

margins of the comparable 

companies as adopted by the 

taxpayer was rejected and the TPO 

conducted a fresh study identifying 

new comparable companies. 

 The TPO recomputed the margins 

of the taxpayer after considering 

recruitment charges and salary 

paid to additional employees as 

operating in nature (that were 

claimed to be non-operating by the 

taxpayer).  

 The taxpayer had not 

mentioned whether the costs 

incurred for the future projects 

pertained to the AE projects or 

non-AE projects. 

 The taxpayer’s annual report 

had not made any special 

reference to the extraordinary 

nature of the expenses that 

would impact the profits. 

 The TPO held that the 

manpower attrition rate in the 

IT industry ranged from 15% - 

18% and there is nothing extra-

ordinary of the taxpayers 

policy as additional 

recruitment was being done as 

per NASSCOM’s reports; 

 If any adjustment was to be 

made it should have been 

made to the margins of the 

comparable companies. 
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Furthermore, even the DRP upheld 

the views of the TPO.  

The ITAT observed that out of 250 

personnel employed by the taxpayer, 

90 personnel’s were recruited for 

future project requirements which 

were not billed in the assessment 

year under consideration. Moreover, 

since these expenses were not 

incurred with reference to any 

specific project, it cannot be 

considered as work-in-progress. As 

the taxpayer was into software 

development, its main cost was 

manpower cost, rent, communication 

and travelling expenses (which 

normally varies in proportion to the 

turnover and non-disclosure of the 

extraordinary event having material 

impact on profitability), it cannot be a 

reason to reject the claim of the 

taxpayer. The ITAT thus allowed the 

taxpayer’s appeal and deleted the 

adjustment.  

Overdue receivables—

Advances to the AE not to be 

considered as receivables if 

no interest is charged from 

non-AE’s as well 

Lanco Infratech Ltd vs DCIT9: The 

taxpayer is engaged in the business of 

civil construction and infrastructure 

development. During the year under 

consideration, the taxpayer 

subcontracted some Engineering 

Procurement Construction (EPC) 

contracts to its AE for which advance 

payment was given. The taxpayer had 

also given such advances to non-AEs 

without any interest. 

The TPO considered the nature of this 

advance as ‘Loans and Advances’, 

thereby making it liable for interest to 

be charged at 12.25% and made an 

adjustment. Noting that the taxpayer 

had paid interest on significant loans 

outstanding during the year, the DRP 

upheld the contentions of the TPO. 

The ITAT, in the given case, observed 

that the taxpayer had followed 

uniformity in not charging interest 

from both AE as well as non-AE for 

similar advances. Moreover, even the 

taxpayer in the current assessment 

year did not pay any interest on the 

advances received by it. Relying on 

the High Court decision of Indo 

American Jewellery Ltd10, the ITAT 

held that since the amount is a part of 

the contract work, there is no need 

for charging any interest on it. 

Accordingly, the ITAT upheld the 

taxpayer’s contention. 

Taxpayer allowed 

adjustments (foreign 

exchange gain) - Forex gain/

loss of only current year 

relevant for determining 

operating margin of the 

taxpayer 

DCIT vs Goldman Sachs Services Pvt 

Ltd11: The taxpayer is a captive service 

provider engaged in providing 

Information Technology Enabled 

Services (ITeS). In the given case, the 

Revenue as well as the taxpayer filed 

cross objections thereby raising a 

number of contentions. One of the 

contentions filed by the taxpayer was 

in relation to the treatment of foreign 

exchange gain/loss. The TPO treated 

the total foreign exchange gain/loss 

arising on account of foreign currency 

fluctuation as non-operating in nature 

for the purpose of margins 

computation. The DRP too upheld this 

view, and as a result of which, the 

taxpayer filed an appeal with the 

ITAT. The ITAT held that for the 

purpose of computing margins for the 

assessment year under consideration, 

only the gain or loss which pertains to 

the export made during the year 

under consideration has to be taken 

into account as operating revenue or 

cost. Keeping this view in place, the 

ITAT directed the TPO to re-compute 

the operating margins of the 

taxpayer. 

Taxpayer allowed 

Adjustments (Custom Duty) - 

Adjustment for custom duty 

accepted 

Gates Unitta India Company Pvt 

Ltd vs DCIT12: The taxpayer was an 

automotive belt manufacturer in its 

initial years of manufacturing 

operations, and the products had 99% 

imported raw material component. 

The taxpayer was importing raw 

materials which were technically 

more advanced and underwent 

processes such as calendaring, while 

the local vendors in India did not have 

the capability to perform. Business 

factors constrained the taxpayer to 

import all of its raw materials during 

the year. To benchmark its 

international transactions, the 

taxpayer selected TNMM and the 

operating profit to sales as PLI. To 

compute this PLI the taxpayer 

reduced the excess custom duty paid 

on imported raw materials from 

operating cost, on account of 

difference in the percentage of 

imported components used by the 

taxpayer and comparables which 

were 99% and 29% respectively. 

In the assessment of the taxpayer, the 

TPO made certain adjustments to the 

PLI (apart from other aspects) mainly 

by including customs duty as part of 

operating cost stating that the 

taxpayer did not submit the 

competitive factors that caused the 

taxpayer to sell it’s highly engineered 

products at lesser prices than their 

production costs. 

Consequently, the aggrieved taxpayer 

filed an appeal before the DRP, but 

the DRP rejected the taxpayer’s 

custom duty adjustment based on 

Sony India’s13 case.  

The ITAT principally allowed a custom 

duty adjustment based on coordinate 

bench ruling in case of Motonic India 

Automotive Pvt Ltd vs ACIT14 which 

stated that although high import 

content of raw material by itself did 

not warrant an adjustment in 

operating margins. However, in 

extraordinary circumstances where 

high volume of import content was 

necessitated, it should be considered 

and differences which are likely to 

materially affect price, cost or profit in 

the open market must be taken into 

account to make suitable and 

accurate adjustments to eliminate 

material differences. Therefore, the 

ITAT ruled in the favour of the 

taxpayer and directed the Assessing 

Officer (AO) to allow suitable 

adjustments against custom duty 

component to arrive at the correct 

PLI.  

9 ITA No. 404/Hyd/2016 for AY 2011-12  
10 Income Tax Appeal (L) No. 1053 OF AY 2012-13  
11 IT (TP)A No. 66IBang for AY 2009-10  
12 I.T.A.Nos.1041/Mds./2014 (AY 2009-10)  

13 [2009] 315 ITR (A.T.) 150 (ITAT-Del)  
14 (2016) 73 taxmann.com 235(ITAT-Chennai)  
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APAC Updates 

Australia: Australian Tax Office 
(ATO) guidance on cross-border 
related party financing 

The ATO has released a draft on 
Practical Compliance Guideline 
(guideline) which sets out the 
compliance approach that would be 
adopted by the ATO with respect to 
related party financing arrangement 
(both inbound and outbound financing 
arrangements). As of now, the 
guidelines are in a draft form, however, 
the final guidelines would be effective 
from 1 July 2017 and would apply to 
any financing arrangement (existing or 
newly created financing arrangements) 
entered into with a related party that is 
not a resident of Australia. 

The guideline provides a framework to 
assess the tax risk associated with 
related party financing arrangement 
and aims to assist taxpayers: 

 In self-assessing the risk related to 
a related party financing 
arrangement in accordance with 
the ATO’s risk framework; and 

 Understanding the approach that 
the ATO would adopt in 
categorising the risk profile of the 
taxpayer relating to cross-border 
related party financing. 

The framework helps in categorising a 
related party financing arrangement in 
a particular ‘risk zone’ based on various 
indicators. Each of the risk indicators 
carry a particular score and the 
aggregate scores for all relevant 

indicator will be the ‘risk zone’ number. 
The risk indicator includes leverage of 
borrower, interest coverage ratio, 
collaterals, interest and spread, 
subordinated or mezzanine debt, use 
of related party derivative instruments, 
etc. Furthermore, based on the risk 
zone number, the taxpayer would be 
categorised under a particular ‘risk 
zone’ which have been defined in the 
guidelines. 

The taxpayer is required to test each 
financing arrangement entered into 
with the related party who is not a 
resident of Australia at the start of 
each income year, and where a 
financing arrangement is entered into 
during an income year, the test is 
required to be conducted when it is 
entered into. For prior years, in order 
to encourage self assessment of risk, 
the taxpayers would be provided a 
window of 18 months wherein the ATO 
would be willing to waive the interest 
and penalty if the taxpayers adjust the 
price or level of debt to fall under the 
low risk zone as defined in the 
guideline. 

The comments on these guidelines 
were due by 30 June 2017. The draft 
guideline once finalised would be 
continuously reviewed by the ATO over 
the next three years.  

China: Rules updated with respect to 
transfer pricing and mutual 
agreement procedure 

On 17 March 2017, China’s State 
Administration of Tax (SAT) issued a 
public notice with respect to the 
release of ‘Administrative measures for 

special tax investigation adjustments 
and mutual agreement procedures’. 
This notice also covers rules relating to 
transfer pricing which are discussed 
herein under: 

 Transfer pricing on intangible 
property transaction 

The notice has addressed allocation 
of income generated from 
intangibles and has advocated the 
principle of aligning allocation of 
income from intangibles to value 
creation.  

The notice states that for allocation 
of income that is generated from 
use of intangibles, the entity should 
perform functions that include 
Development, Enhancement, 
Maintenance, Protection, 
Exploitation and Promotion 
(DEMPEP). Furthermore, it states 
that where an entity is not 
performing the DEMPEP function 
but is merely funding the intangible 
development activity, then such an 
entity shall be entitled only to earn 
a reasonable returns on funds 
invested. Also, where an entity is 
merely a legal owner of the 
intangible asset, but is not 
controlling the financing function 
and risk, then it shall not be entitled 
to any intangible related profit. 

Furthermore, the notice states that 
a special tax adjustment may be 
made by the tax authorities, in case 
the royalty payments are not 
commensurate with economic 
benefits and results in reduction of 
taxable income. The adjustment 
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could be made up to the full amount 
of royalty transaction.  

 Transfer pricing on inter company 
service transaction 

The notice states that the inter-
company service transaction 
between related parties shall comply 
with the arm’s length principle and 
should be beneficial to the service 
recipient. Furthermore, it empowers 
tax authorities to disallow a service 
fee paid to related party if such 
services are not beneficial to the 
entity.  

 Other related updates in the notice 

i. Comparables available on the 
public domain are to be 
preferred over the use of secret 
comparables. 

ii. Single function loss making entity 
would be required to maintain 
documentation as prescribed 
even if their transactions are 
below the prescribed exemption 
threshold. 

iii. Transfer pricing adjustments 
would be reduced in case of all 
domestic transactions, unless 
there is a loss of revenue to the 
tax authorities. 

iv. In case of toll manufacturing 
companies, if the taxpayer is not 
able to find similar comparables 
as per its business model, then 
the value of materials and 
equipment’s provided by the 
principal company should be 
added to the cost while applying 
the cost plus method. 

v. Working capital adjustments 
would be allowed to toll 
manufacturing companies only if 
the adjustment on profit is not 
more then 10%. 

vi. Accepts location specific 
advantages as a factor for 
comparability analysis.  

vii. Contains process to be employed 
for Mutual Agreed Procedures 
(MAP) in transfer pricing cases.  

viii. Empowered the tax authorities to 
perform special tax 
investigations on non-resident 
enterprises. 

Vietnam: Introduction of interest 
deductibility restrictions 

In line with the Organisation for 
Economic Co-operation and 
Development’s (OECD’s) Base Erosion 
and Profit Shifting (BEPS) Action Plan 4, 
Vietnam introduced a fixed ratio rule 
which shall restrict tax deductible 
interest. As per the fixed ratio rule, 
deductibility of company’s total interest 
cost shall be limited to 20% of its 
Earnings Before Interest, Tax, 
Depreciation and Amortisation 
(EBITDA). The rules shall be effective 
from 1 May 2017.  

Updates from rest of the world 

Italy: Decree amending transfer 
pricing laws  

Italy’s Council of Ministers enacted a 
Law Decree (Decree) with immediate 
effect involving a few transfer pricing 
measures which are mentioned herein 
under:  

 Specific mention of arm’s length 
price 

Until this Decree, for the purpose of 
inter-company pricing, Italy used the 
concept of ‘Normal value’. This 
concept though was similar to the 
arm’s length principle, but would not 
always correspond with the arm’s 
length criteria. However, the new 

Decree provides that the price of an 
inter-company transaction should be 
determined based on the ‘conditions 
and prices which would have been 
agreed between independent 
persons operating on an arm’s 
length basis and in comparable 
circumstances’.   

 Rules on corresponding adjustment 

Earlier, corresponding adjustment 
arising on account of upward tax 
adjustment in country other than 
Italy was possible only through MAP, 
including the European Union 
arbitration. Now, the same is 
possible under the following two 
mechanisms as well: 

a. The result of transfer pricing 
adjustment is on account of tax 
audits performed by 
international co-operation 
procedures, and the tax 
authorities involved have 
accepted the result. 

b. On formal application filed by 
the Italian taxpayer to Italian 
revenue agency where a final 
adjustment has been made in a 
foreign country based on the 
arm’s length principle and that 
country has a double tax 
avoidance treaty with Italy that 
allows adequate exchange of 
information. For the purpose of 
filing the aforesaid application 
the revenue agency will issue 
regulation setting out the 
procedures. 

USA: Release of APA statistics for the 
year 2016  

The Internal Revenue Services (IRS) of 
the United States released Advance 
Pricing Agreement (APA) statistics which 
are mentioned below: 

Particulars Unilateral APA Bilateral  APA 
Multilateral 

APA 
Total 

Number of APA applications filed 14 84 0 98 

Number of APA application executed 21 65 0 86 

Number of APA application pending 67 322 9 398 

Number of renewals executed 17 32 0 49 

Number of renewals pending 33 131 2 166 

Number of APA’s revoked or cancelled 0 0 0 0 

Number of applications withdrawn 9 15 0 24 
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The table below summarises the number of APA’s finalised or renewed industry-wise: 

Industry Number of APA’s finalised or renewed 

Manufacturing 40 

Wholesale / Retail trade 33 

Services 6 

All other industries 7 

The table below summarises average time taken (in months) to complete new and renewal of APAs executed in 2016: 

Particulars Unilateral Bilateral Unilateral & Bilateral 

New 33.9 50.5 48.7 

Renewal 21.8 34.2 29.9 

New and Renewal 24.1 42.4 37.9 

Platform for collaboration on tax: 
Releases updated guidance to help 
developing countries to address the 
lack of comparables for transfer 
pricing analysis 

In response to concerns raised by 
developing countries regarding the 
challenges faced by them in identifying 
the comparable data needed to carry 
out a transfer pricing analysis, platform 
for collaboration on tax15 released a 
toolkit to address these difficulties. The 
toolkit concludes on the following three 
areas to be particularly effective for the 
developing countries: 

 Toolkit suggests that establishing an 
arm’s length safe harbour regime 
can be used to address the issue of 
poor availability of data. 

 Toolkit suggests data relevant for 
comparability analysis is likely to be 
contained in information submitted 
to tax administrations like the tax 
returns. However, it suggests that 
work should be carried out to test 
the feasibility of using the data 
contained in tax returns available 
with the tax administrations in a way 
that maintains taxpayer’s 
confidentiality. 

 Toolkit highlights the importance of 
accurate delineation of the 
transaction (prioritising substance 
over form), selection of most 
appropriate transfer pricing method 
and where relevant, the selection of 
the appropriate tested party. It 
states that these steps are critical in 
determination of the arm’s length 
prices before determination of 
financial indicators. 

 

The toolkit has also provided a number 
of recommendations for future works 
which developing countries may 
consider. The recommendations are 
summarised below: 

 Setting up an international database 
of data derived from the information 
in the hands of tax administrations 
in a way that prevents taxpayer’s 
confidentiality. 

 Increasing the number of countries 
that require central registration of 
financial accounts of private and 
public companies, thus providing 
data to be included in commercial 
and other databases. 

 Improving means to access 
commercial database. 

 Undertaking research and providing 
measures that can be taken to use 
existing data more effectively such 
as understanding challenges and 
options for using data from foreign 
markets, the use of data drawn from 
widened search criteria, the use of 
comparability adjustments, etc. 

 Establish guidance for developing 
countries on selection and 
application of the most appropriate 
method. 

 Developing guidance for the use of 
safe harbour. 

BEPS and CbC updates world 
wide 

OECD updates guidance on Country-
by-Country reporting:  

The OECD released guidance on the 
implementation of Country-by-Country 
(CbC) reporting (guideline) on 6 April 

2017. Some important aspects 
addressed by the guidelines are: 

 Extraordinary income and gains 
from investment activities have to be 
included in the revenue for 
calculating the filing threshold and 
for reporting of revenue. 

 Related parties which are defined as 
associated enterprises under OECD’s 
BEPS Action Plan 13 are to be 
considered as ‘constituent entities’. 

 Where unrelated parties hold 
minority interest, then it would 
depend on the applicable accounting 
policies in that jurisdiction of the 
Ultimate Parent Entity (UPE) to 
determine what portion should be 
taken into account for the purpose 
of calculating CbC threshold. In case 
where the applicable accounting 
policies in that jurisdiction require 
full consolidation, then 100% of the 
revenue should be taken into 
consideration for the purpose of 
calculating CbC threshold. On 
contrary, if the applicable accounting 
polices require a partial 
consolidation then the revenue can 
be taken proportionately.  

 In order to determine which 
jurisdiction’s accounting principles 
should be adopted to determine the 
existence of a membership in the 
organisation, the OECD guidelines 
mentions the following:  

a. In case of companies listed on a 
recognised stock exchange, then the 
company should use accounting 
standards as already used by the 
group for consolidation.  

b. In case of companies not listed on a 
recognised stock exchange, they 

15 A joint initiative of International Monetary Fund, Organisation for Economic Co-operation and Development, United Nations, World Bank Group  
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may use such Generally Accepted 
Accounting Principles (GAAP) used in 
the jurisdiction of the UPE or 
International Financial Reporting 
Standards.  

c. In case if the jurisdiction of the UPE 
mandates the use of a particular 
accounting standard for the 
enterprises whose equities are 

traded on public securities 
exchange, then the mandatory 
standard must be used. 

Any deviation from the accounting 
standards generally followed for the 
CbC of a particular MNE group should 
be noted in the CbC for the MNE group.  

 

Country-wise updates on CbC 

In line with OECD’s BEPS Action Plan 13, 
most of the countries have introduced a 
three tier documentation system in 
their local transfer pricing legislations. 
The table below gives few updates on 
the developments relating to CbC 
during quarter ending 30 June 2017: 

Country Updates 

USA On June 30 2017, the IRS announced the launch of CbC reporting pages on www.irs.gov/businesses/
country-by-country-reporting. As per United States’ CbC reporting regulations, US parent entities of 
Multinational Enterprise (MNE) groups with revenue of USD 850 million or more in the relevant preced-
ing annual reporting period will be required to file Form 8975 and Schedules A with their annual in-
come tax return. Accordingly, to simplify CbC reporting process, the IRS launched the webpage.  

Some of the important contents/information provided by the IRS on the webpage are as follows: 

 Guidance and Reporting on CbC reporting, which contains the final CbC regulations adopted by the 

IRS, Form 8975 to be filled by the ultimate parent entities of US MNE groups, guidance and instruc-

tion for filling Form 8975, CbC report for early reporting periods, US model Competent Authority 

Agreement (CAA), OECD Action Plan 13 and additional guidance provided by OECD. 

 Instructions for reporting unauthorised disclosure or use of tax information exchanged under an 

international agreement. 

 CbC reporting jurisdiction status table containing the details of the CAA signed by US till the date for 

exchange of CbC reports. The table below provides names of the countries with which USA has en-

tered in bilateral CAA for exchange of CbC reports. 

  

However, USA has not signed Multilateral Competent Authority Agreement (MCAA) for exchange of CbC 
reports, hence in case of a group company of a USA parented group, located in a jurisdiction with which 
USA does not have a CAA in place, filing of CbC report in USA by the parent company may not suffice 
the CbC compliance requirements in the jurisdiction of the group company. Accordingly, in such cases, 
the group company may have the following possible alternative approaches: 

 The group company may have to locally furnish the CbC reports to the tax authorities in their re-

spective jurisdiction. 

 Alternatively, the group may consider appointing a surrogate parent entity in another jurisdiction 

and comply with CbC filing in that jurisdiction (possibly a country which has signed the MCAA on the 

exchange of CbC report). 

Canada Denmark Guernsey Iceland Ireland Latvia 

The Netherlands New Zealand Norway 
Republic of 

Korea 
Slovakia South Africa 

Brazil The Brazilian tax authorities have provided relief to Brazilian taxpayers who are required to file CbC 

report with their UPE located in a jurisdiction with which Brazil does not have a qualifying CAA on the 

exchange of CbC reports. 

The Brazilian taxpayers at the time of filing their income tax returns would need to notify the tax au-

thorities that its CbC report would be filed in the jurisdiction of the headquarters even though there is 

no CAA in place of that country with Brazil. 

However, if there is no CAA in place till 31 December 2017, then the taxpayer shall file the same within 

60 days or ask another entity of the group to file the same with which there is a CAA in place. 

Australia The ATO has published guidance providing overview on detailed design on Local file and Master file 

including guidance on electronic filing format. 

The Australian government has also passed penalty laws for non-filing of CbC report before the due 

date by Australian taxpayer who are members of consolidated group with annual global income of AUD 

1 billion or more in the preceding year, which is up to AUD 525,000 for each report. 

France The French legislation notified various requirements relating to CbC reporting that French taxpayers 

need to comply with while filing their tax returns. These include whether the French entity of the MNE 

group would be filing the CbC report or if any other entity of group would be doing so and the details of 

that entity. 
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Country Updates 

Germany The Federal Ministry of Finance released a draft discussion document with respect to the Master file. As 

per the document, other contents that should be included in the Master file would be the organisation 

structure, detailed Function Asset and Risk analysis, strategy used for intangibles, financial strategy 

adopted, business restructuring transactions, supply chain analysis and details of service agreements 

between the entities of the MNE group. 

The Nether-

lands 

On 28 April 2017, the Lower House of the Dutch Parliament passed certain legislations on implementa-

tion of CbC reporting. It stated that a group entity could serve as the reporting entity and a designated 

Dutch group entity could do secondary filing. It further stated that a permanent establishment would 

not be permitted to act as a surrogate entity or designated group entity. It also increased the penalty 

for non-compliance of such provisions to EUR 820,000. 

Canada The Canada Revenue Agency (CRA) has issued Form RC 4649 and Guide RC 4651. Guide RC 4651 pro-

vides  guidance for preparing CbC report in Canada which are: 

 The guide prescribes penalty rules for non-compliance with the new filing obligations and incom-
plete information provided in the CbC report. 

 With respect to number of employees to be reported in the CbC report, the guide provides that se-
conded employees, independent contractors, their employees who participate in the ordinary oper-
ating cycle should be reported along with full time equivalent employees. 

 In case during a fiscal year, if there is a change in the UPE then both the parent entity will have filing 
obligation provided they meet the threshold requirement. 

 With respect to method of filing, the guide provides that CbC report can be filed electronically in 
Form RC 4649 using a CRA certified software. However, there is also an option of manual paper 
filing of the CbC report. 

 With respect to use of CbC reports by the Canadian tax officer, the CRA has confirmed that it will use 
the CbC reports only for specified objectives that is for assessing high level transfer pricing and 
BEPS related risk and for undertaking economic and statistical analysis. 

The UK Her Majesty’s Revenue and Customs (HMRC) made some changes to CbC reporting framework to align 

it with recent OECD and European Union developments, which are: 

 Amended rules require partnership firms (including LLP) to prepare a CbC report if it is the UPE of 
the group. Also, in case if the partnership firm is a part of an MNE to which CbC reporting is applica-
ble, it would have to comply with the notification obligation as well. 

 New notification requirements have been introduced for UPE resident in UK. These UPE’s are re-
quired to notify HMRC in advance that it is required to file the CbC report and also mention the 
names and taxpayer reference for all its group entities that are resident in the UK or are UK perma-
nent establishment or are UK partnerships. 

 New notification requirements have also been introduced for UK resident entities that are not the 
UPE. These entities are required to notify HMRC with the names and taxpayer reference and juris-
diction of the entity that will file the CbC report and names and taxpayer reference of all constituent 
entities that are resident in the UK or are UK permanent establishment or are UK partnerships. 

The deadline to notify HMRC (for 2nd and 3rd point above) is last day of the CbC reporting period or 1 

September 2017, whichever is later. 
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