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With an evolving transfer pricing law in India, certain issues like Advertisement, Marketing 
and Promotion (AMP), continue to trigger arguments amongst the taxpayers and revenue 
authorities, which give way to unending debates. In this issue, we cover the latest judgment, 
which has deleted the AMP adjustment and has disregarded AMP as an international 
transaction. While the debates continue, the industry still awaits the verdict of the Apex 
court to put the AMP issue to rest, and expects guidance on the approach to be followed for 
the arm’s length price determination. 

Apart from this, the other rulings are targeted on the issue of guarantee fee transaction and 
intragroup/management fee transaction. In this edition, under the India Updates, we bring 
you the notification released by CBDT, (apex Tax body in India) providing due date for 
undertaking Country by Country Report compliance (CbCR). This notification is applicable in 
cases where there has been no arrangement for automatic exchange of information 
between India and the country of the ultimate parent or where there has been a systematic 
failure in exchange of information. 

The Global Developments section covers the key transfer pricing related developments in 
Japan, wherein the draft reforms have been issued for the interest deduction limitation and 
hard-to-value intangibles. The edition also covers updates with respect to Saudi Arabia and 
Argentina transfer pricing documentation requirement. 

We hope you find this newsletter useful and look forward to your feedback. You can write to 
us at skp.tp360@skpgroup.com. 

Warm Regards, 
The SKP Team 

http://www.skpgroup.com/
mailto:skp.tp360@skpgroup.com?subject=TP360%20-%20December%202018
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A. Judicial
Pronouncements

PepsiCo India Holdings Pvt 
Ltd1 - AMP expenditure, not 
an international transaction, 
absence of any agreement, 
understanding or 
arrangement 

Facts of the case   

The taxpayer is a subsidiary of 

PepsiCo Inc. USA and is mainly 

engaged in the business of 

manufacturing soft drink/juice-based 

concentrates, and other agro-based 

food products. 

The taxpayer had obtained a non-

transferrable, royalty-free license 

from its Parent company in US, 

(Associated Enterprise (AE)) for the 

technology to manufacture the 

concentrate and to use and exploit 

the brands owned by the said AE in 

the regions designated to the 

taxpayer.  

Approach of the tax authorities  

The tax authorities, while accepting 

the related party transactions to be at 

arm’s length, made a significant 

adjustment towards the AMP 

expenditure of the taxpayer, citing 

the observation that the expenses 

must have been incurred at the 

behest of the AE for promoting the 

brand owned by the AE.  

The Trademark License agreement 

between the taxpayer and its AE 

empowered the latter to approve and 

review the advertisement proposed 

to be telecasted in India. Further the 

AE was also recovering some part of 

the AMP expenditure (pertaining to 

the worldwide sponsorship rights) 

from the taxpayer. Thus the tax 

authorities alleged that there was an 

“action in concert” between the 

taxpayer, and it’s AE, which 

constituted an international 

transaction as per section 92F of the 

Income Tax Act, 1961 (the Act). 

The Ruling of the Income Tax 

Appellate Tribunal (ITAT) 

The Tribunal pronounced its ruling in 

favour of the taxpayer by placing 

reliance on various rulings and 

deleted the adjustment proposed by 

the lower tax authorities. 

Whether AMP expense is 

‘international transaction’ 

The Tribunal held that if one of the 

parties (taxpayer in this case) by its 

own volition is incurring any 

expenditure for its business purpose, 

and there is no binding obligation on 

the other party (AE), either by way of 

an oral or written arrangement, then 

it cannot be characterized as an 

‘international transaction’ within the 

scope and definition of Section 92B of 

the Act. 

Whether huge AMP spends by 

taxpayer benefit the AE  

The tribunal held that the taxpayer 

thoroughly enjoys all the rewards for 

AMP functions and the returns 

associated with the commercial 

exploitation of the brand. Therefore, 

under Functions, Assets and Risk 

analysis also, no such benefit from 

the AMP expenditure having any 

bearing on the profits, income, losses 

or assets has accrued to the AE or 

any kind of benefit has arisen to the 

AE. 

Considering that the brand 

developed in India will only help in 

the promotion of sales in India and 

not in the jurisdiction of the other 

AEs, the Tribunal held that AMP 

spends by the taxpayer did not 

benefit the AE.  

Whether the use of Bright Line Test 

(BLT)/Profit Split Method (PSM) and 

any other method for benchmarking 

AMP expense is appropriate 

The Tribunal placed reliance on the 

High court ruling in the case of 

Maruti Suzuki and rejected the use of 

BLT, both for determining the 

existence of an international 

transaction and also for 

benchmarking the transaction. 

Furthermore, the Tribunal also 

rejected the use of Profit Split 

Method and other methods for 

benchmarking the transaction of 

AMP.  

SKP Comments 

As the matter relating to TP 

adjustments on account of AMP 

expenses, is pending adjudication 

before the Supreme Court, the tax 

tribunals in India (including this case) 

are placing heavy reliance on two 

landmark judgments (i.e., Sony 

INDIA UPDATES 

1. I.T.As. No. 1334/CHANDI/2010, 1203/ CHANDI /2011, 2511/DEL/2013, 1044/DEL/2014 & 4516/DEL/2016



3 

Ericsson and Maruti Suzuki) in the 

context of Marketing intangible. The 

fate of these two landmark 

judgments and perhaps many others, 

will be determined once the apex 

court in India provides its judgment. 

The Tribunal in this case has given 

due weightage to the factual aspects 

and data submitted by the taxpayer. 

Accordingly, it is critical to have 

adequate data/facts/figures, such as 

sales growth, Function, Asset and Risk 

profile of the taxpayer and the AE, 

etc., as proof to substantiate the 

benefits received by the taxpayer. 

Furthermore, analysis of the inter-

company agreement is critical while 

studying AMP functions performed, if 

any, by the Indian subsidiary of a 

multinational group. Therefore, it is 

advisable to review the terms of the 

inter-co agreement as well, which 

captures the true substance of the 

business arrangement and intensity 

of functions to be carried out. 

Glenmark Pharmaceuticals3 – 
SC dismisses Revenue’s 
appeal, confirms deletion of 
guarantee fee TP-adjustment 

Facts of the case  

The taxpayer, Glenmark 

Pharmaceuticals Ltd., is engaged in 

the business of manufacturing and 

marketing pharmaceutical products 

and related R&D activities.  

During Assessment Year (AY) 2008-09, 

the taxpayer extended guarantee in 

respect of bank loan and L/C facility 

obtained by its (Associated 

Enterprises (AEs), viz. Glenmark 

Holding SA Switzerland and Glenmark 

Generic SA Argentina and charged 

guarantee fee @ 0.53% in respect of 

guarantee for a bank loan and 

@1.47% in respect of guarantee for L/

C facility.  

Approach of the tax authorities 

Tax authorities adopted a guarantee 

fee rate of 3% on the basis of the 

guarantee commission rates charged 

by the banks and proposed an 

adjustment of INR 115.1 million. 

The Ruling of the Income Tax 

Appellate Tribunal (ITAT)  

However, in appeal, the Tax Tribunal 

rejected the tax authorities’ use of 

naked quotes of bank guarantee 

rates for benchmarking corporate 

guarantee. The Tribunal explained 

that in Bank Guarantee, the customer 

could recover the default amount 

from bank and the bank, in turn, 

could recover the same from the 

customer. As against this, in 

corporate guarantee, failure to honor 

the guarantee may attract corporate 

laws, but from a risk perspective, it is 

not comparable to a bank guarantee. 

Thus, the Tribunal relying on various 

rulings on guarantee commission, 

including Everest Kanto Cylinders 

Ltd4, held that guarantee commission 

rates charged by the taxpayer were 

reasonable, and the bank guarantee 

rates cannot be adopted.  

The judgment of the High Court 

Thereafter, the High Court also 

confirmed the Tribunal’s view as no 

distinction in facts and/or law had 

been brought on record warranting a 

different view from what was held in 

the case of Everest Kento Cylinders 

Ltd.  

The judgment of the Supreme 

Court 

In further appeal before the Supreme 

Court (SC), SC rejected reopening of 

the appeal, stating that the issue has 

been rightly decided by the High 

Court in favor of the taxpayer. 

SKP Comments 

The issue of corporate guarantee is 

one of the frequent contentious 

issues in the battleground of TP 

litigation.  

During TP audits, tax authorities have 

often used external comparable 

guarantee rates provided by banks as 

the comparable uncontrolled price 

for benchmarking the guarantee fees 

transaction. However, at the Tribunal 

level, bank guarantee, commonly 

referred as ‘naked guarantee,’ has 

been differentiated from that of 

‘corporate guarantees.’ It has been 

held that ‘naked quotes’ need to be 

adjusted for factors such as risks, 

functions, term, period, etc., and 

cannot be directly compared to 

corporate guarantee transactions.  

Jabil Circuit India Private 
Limited5- accepts CPA-
certificate as Valid Evidence 
for Cost Allocation based on 
OECD-Guidelines 

Facts of the case 

A taxpayer, a subsidiary 

of Jabil (Mauritius) Holding Limited, 

Mauritius, was engaged in 

assembling printed circuit boards for 

set-top boxes. The associated 

enterprise (AE) provided support 

function (including IT Support 

services and non-IT services) to the 

overall group and then allocated the 

same based on pre-determined 

allocation keys. The taxpayer had 

received, from its AE, corporate 

support services and business 

development support services and at 

the same time had provided certain 

services to its AEs.  

The approach of Tax Authorities 

The tax authorities did not accept the 

cost allocation keys and Arm’s Length 

Price (ALP) of the intra-group services 

transaction stating that the taxpayer 

failed to produce evidence to 

substantiate that these services were 

provided by the AE or any benefit was 

received. Furthermore, the tax 

authorities also stated that the 

supporting documents furnished by 

the taxpayer (intercompany 

agreement, CPA certificate, etc.) were 

very generic and the allocation keys 

used were vague and hardly of any 

evidentiary value. Thus, the tax 

authorities substituted the allocation 

keys used by the taxpayer with an 

estimation of total 1500 working 

hours at INR 8,500 per hour. 

The Ruling of the Income Tax 

Appellate Tribunal (ITAT) 

The Tribunal set aside the orders of 

lower authorities and deleted the TP-

adjustment by relying on Mumbai 

High Court ruling in the case of M/s 

Maersk Global Services Centre. The 

ruling of the ITAT is provided below: 

 The rejection of the allocation keys

adopted by the taxpayer and its

substitution with an ad hoc

estimation provided by the tax

authorities of total 1500 man

hours at INR 8,500, was

considered whimsical and bizarre.

2. [2016] 381 ITR 117 (Delhi) 

3. CIVIL APPEAL NO(S). 12632/2017 

4. ITA No.542/Mum/2012

5. I.T.A. Nos.2200/Mum/2017 & 867/Mum/2018 
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 The supporting evidence submitted

by the taxpayer was reasonable and

cogent, which was totally

disregarded by the authorities

below.

 Based upon the Maersk ruling and

the revenue’s plea for remand was

rejected, since the evidence that

was relied upon, was made

available by the taxpayer at the time

of assessment before the lower

level tax authorities.

 Taking cognizance of OECD

Guidelines on intra-group services,

the Tribunal stated that the use of

allocation keys for intragroup

services is not alien to international

tax jurisprudence, and the

allocation of concerned group

expenses to different accounting

units was a duly accepted

accounting procedure, and the

allocation keys, as well as

methodology, are as per the

guidance provided by OECD.

 In regard to the lower authorities’

rejection of the CPA certificate (for

failure of submitting the underlying

documents based on which such

certificate was issued), the Tribunal

referring to Rule 10D of the Income

Tax Rules opined that the action of

the authorities in rejecting the CPA

certificate, which is quite specific

and duly authenticated, is not

sustainable and should be accepted

as an evidence

 The Tribunal also highlighted that

the estimation and allocation

methodology adopted by the

taxpayer was duly accepted by the

Dispute Resolution Panel (DRP) as

the revenue for AY 2013-14.

SKP Comments 

In the above case, the Tribunal 

accepted foreign accountant’s 

certificate (CPA) as valid evidence to 

justify the cost allocation key for intra-

group services. Hence, in addition to 

the need benefit test documents,, one 

can also place reliance on such 

evidence (like CPA certificate) as valid 

documentation u/s 92D of the act. 

Scenarios Time-limit to furnish CbCR Report 

Where the parent company is not 
obligated to file CbCR; or 

Where the parent entity, being a 
resident of a country or territory with 
which India does not have an 
agreement providing for the exchange 
of CbCR 

CbCR is required to be furnished within 
12 months from the end of the 
reporting accounting year. 

Where there has been a systematic 
failure of the country or territory and 
the same has been intimated by the 
prescribed authority to such a 
constituent entity 

CbCR is required to be furnished six 
months from the end of the month in 
which the said systematic failure has 
been intimated by the prescribed 
authority. 

Scenarios Reporting 
Accounting Year 

Revised 
Timelines 

Where the parent company is not 
obligated to file CbCR; or 
 Where the parent entity being a 
resident of a country or territory with 
which India does not have an 
agreement providing for the exchange 
of CbCR 

Ending up to 28 
February 2018 

31 March 2019 
(applicable for 
CbCR filing of FY 
16-17 and FY 17-
18)

Where there has been a systematic 
failure of the country or territory and 
the same has been intimated by the 
prescribed authority to such 
constituent entity 

No change in the 
specified time – 
i.e., six months
from the end of
the month in
which such
systematic failure
has been
intimated

B. Regulatory Updates

CBDT Prescribes Timelines for 

furnishing CbCR for Entities in 

Specified Circumstances 

India had adopted the provisions of 

Country by Country Reporting (CbCR) in 

keeping with the OECD’s BEPS Action 

Plan 13, and then introduced the 

section 286 in its local law. As per these 

regulations, the constituent entities of 

a Multinational group were required to 

comply with the provisions and furnish 

the CbCR. This CbCR was required to be 

filed in the jurisdiction of the ultimate 

parent/any other entity designated to 

be the alternate reporting entity of the 

group.  

Section 286 also refers to the 

compliance requirement for cases 

wherein the country of the ultimate 

parent had not signed any Multilateral 

Competent Authority Agreement 

(MCAA) on the exchange of CbCR with 

India (e.g., US-based groups). In such 

cases, where no alternate reporting 

entity has been designated by the 

group, the onus of filing CbCR is shifted 

to the Indian subsidiaries of the group.  

Thus, in certain cases where the 

obligation to furnish the CbCR rested 

on the Indian entity, due to certain 

conditions being met, there was 

ambiguity in terms of the deadlines for 

filing of such CbCR by Indian entities, 

as the same was not yet prescribed for 

FY 16-17 as well as FY 17-18 

compliance. Recently, on 18 December 

2018, the CBDT issued its notification 

wherein the timelines for furnishing 

the CbCR report were provided in the 

below scenarios: 

As per the notification, the CbCR due 

date for the group, following a 

reporting accounting year that ended 

on December 2017, was 31 December 

2018. Furthermore, the CbCR filings for 

the year ended December 2016 had 

already lapsed by the time this 

notification was issued. 

In view of the above limitation and 

considering that the taxpayer would 

need to face hardship in complying 

within a short notice, the CBDT issued a 

yet another notification dated 26 

December 2018, extending the 

prescribed deadlines for filing CbCR, as 

a one-time measure. 

This extension of deadline till 31 March 

2019, comes as a big relief to all such 

taxpayers, which were obligated to 

undertake CbCR filing in India. 
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GLOBAL DEVELOPMENTS 

Japan — On 20 Dec 2018, the 
government of Japan issued 
a tax reform proposal, in 
order to amend its transfer 
pricing rules and align them 
with OECD’s BEPS plan. Some 
important tax reforms/rules 
are summarized below: 

Transfer pricing proposals 

focussing on hard-to-value 

intangibles 

With respect to the international 

guidance emerging from OECD’s 

BEPS action plan and the guidance 

released for Tax Administrations on 

Application and Approach to Hard-

to-Value Intangibles, certain 

changes are proposed in the 

transfer pricing rules. 

The proposed rules would assist 

taxpayers in the selection of the 

method best suited for determining 

the arm’s length price of such a 

transaction and will also guide the 

tax authorities to verify the transfer 

price, taking into consideration the 

outcomes occurring post entering 

into such a transaction. The transfer 

pricing proposals focussing on Hard-

to Value Intangibles are as follows: 

 In line with the OCED’s TP 

guidelines, it is proposed to 

include the Discounted Cash Flow 

(DCF) method as one of the 

transfer pricing methods to 

determine arm’s length price for 

intangibles, when comparable 

transactions cannot be identified.  

 With respect to price adjustment, 

tax administrations can consider 

ex-post outcomes as presumptive 

evidence with respect to the 

appropriateness of the ex-ante 

pricing arrangement to arrive at 

the arm’s length price of hard-to-

value intangibles. 

 In case where ex-post outcomes 

give a result different from the ex-

ante pricing arrangement and the 

difference between arm’s length 

price calculated by Japanese tax 

authorities and the original 

transfer price is less than 20%, no 

price adjustment is required to be 

performed. Furthermore, in case, 

the taxpayer submits the requisite 

documents (projections and 

evidence justifying the 

discrepancy between prices), no 

price adjustment would be 

undertaken. 

 In the event necessary 

adjustments cannot be made 

quantitatively, the “inter-quartile 

method” would be allowed for the 

adjustment of differences when 

the arm’s length price is 

calculated by reference to the 

profitability of uncontrolled 

comparable transactions. 

Interest deduction limitation 

rules  

Thin capitalization and Earnings 

Stripping rules were already 

introduced in Japan, and these rules 

only applied to intra-group loans. As 

per the existing thin capitalization 

rules, debt to equity ratio (both the 

total and internal) must not exceed 

the threshold of 3:1. The current 

threshold for the earnings stripping 

provisions was set at 50% of 

adjusted taxable income, with the 

option of carrying forward the 

disallowed interest for seven years, 

which was shorter than the carry 

forward time limit for net operating 

loss, i.e., nine years. 

The 2019 tax reform proposes to 

expand the scope of the earnings 

stripping rules. The new rules would 

now apply to all loans, including 

third-party loans and the earnings 

stripping threshold would be 

reduced from 50% to 20%. 

The 2019 tax reform proposal 

provides for certain exclusions from 

the definition of applicable interest 

payments as follows: 

 For corporate bonds issued by the 

taxpayer and held by dispersed 

third-party investors 

 If the payment is subject to 

withholding tax or included in 

Japan’s taxable income at the level 

of the recipient 

 In case if the bonds are issued in 

Japan, then 95% interest paid 

excluded, and in case if the bonds 

are issued overseas, then 25% of 

the payment would be excluded 

 Other types of interest payments 

to be excluded only if the interest 

payments are subject to Japan’s 

income tax at the hand of the 

recipients. 
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Saudi Arabia — Draft Transfer 
Pricing Rules 

The General Authority of Zakat and 

Tax (GAZT) in the Kingdom of Saudi 

Arabia issued draft Transfer Pricing 

rules (TP bylaws). While TP bylaws will 

be effective from the date of 

publication in the official gazette, the 

provisions shall apply to all 

‘Controlled Transactions’ to which a 

taxpayer was party, during the fiscal 

year ending on 31 December 2018. 

Furthermore, the requirement to 

maintain TP documentation will be 

effective from 31 December 2018. 

The TP bylaws will apply to a wide 

range of controlled transactions 

between related parties, including 

transactions undertaken between 

resident entities.  

The term ‘Related Party’ has been 

defined in a very broad manner to 

include entities with common control 

either directly or indirectly (and not 

merely by voting rights). Thus the 

definition is based on substance 

rather than the legal form of 

(ownership-based) control.  

The Transfer pricing compliance 

requirement is in line with the OECD 

BEPS Action plan 13, consisting of 

maintenance of the Master file, Local 

file and Country by Country report 

(CbCR). The time limit prescribed for 

submission to GAZT by the taxpayer 

is as follows: 

 Transfer pricing documentation - 

within 30 days  from the time the 

request was made by the tax 

authorities 

- Master file and local file – within 

seven days from the date of the 

request or any other time as 

prescribed 

- CbCR notification by persons 

who are the members of an MNE 

group - within 120 days following 

the fiscal year end. Also, the 

CbCR will have to be filed within 

12 months after the last day of 

the fiscal year of the MNE group. 

However, the entities that are 

subject to Zakat (i.e., tax payable by 

all profit generating activities in 

Saudi Arabia) are to be insulated 

from the above requirement.  

 Exemption from Master File and 

Local File compliance has been 

proposed for the following: 

- Natural persons; 

- Small-size enterprises (entities 

with the arm’s length value of 

‘Controlled Transactions,’ not 

exceeding SAR six million (USD 

1.6 million) in a 12-month 

period; and 

- Entities that do not enter into 

‘Controlled transactions’ or are 

party to such transactions but 

the aggregate arm’s length value, 

which does not exceed SAR six 

million (USD 1.6 million) during 

the 12-month period. 

 The TP bylaws have approved the 

five Transfer Pricing methods, 

approved by OECD. A taxpayer 

may adopt transfer pricing 

methods other than the approved 

methods, provided the taxpayer is 

able to demonstrate with the help 

of supporting documents that 

none of above-mentioned 

methods provide a reliable 

measure of an arm’s-length result. 

 Taxpayers will be required to 

submit annually, specified 

disclosure forms in respect of all 

‘Controlled Transactions,’ along 

with their annual income tax 

declaration (within 120 days 

following the end of their fiscal 

year) that are undertaken either 

with or without consideration 

including barter arrangements. 

 Corresponding Transfer pricing 

adjustments made by the tax 

authorities in other jurisdictions 

will be taken into effect in respect 

of treaty-partner jurisdictions only. 

Such claim for corresponding 

adjustments would be admissible, 

subject to time limit provided in 

the tax law (i.e., five years). 

 While making any TP adjustments 

to the tax base of taxable persons, 

GAZT officers would need to 

disclose the comparable 

benchmark to the taxpayer 

concerned. 

 The GAZT will issue the additional 

guidelines for selection of suitable 

methods (possibly identifying 

relevant databases for 

benchmarks) to be used and other 

matters relating to TP. 

 The draft regulations do not draw 

light on the intent of GAZT entering 

into APAs with taxpayers.  

 Specific provisions for levying 

penalties for non-compliance of 

the TP documentation 

requirements or non-submission 

of such information are not 

outlined in the draft TP bylaws. 

However, failure to file the 

declaration within the due date or 

for not using the prescribed forms 

would trigger penalties as per the 

Income Tax law. 

Argentina — CbCR reporting 
requirements clarified for 
Argentine subsidiaries of 
MNE groups 

The Argentine tax authority (AFIP) has 

released additional clarifications 

about its interpretation of the rules 

concerning country-by-country (CbC) 

reporting and filing obligations.  

In absence of an international 

agreement in force for an automatic 

information exchange for the fiscal 

year 2017 and a qualifying 

Competent Authority Agreement in 

force to exchange the CbC report 

between both jurisdictions, i.e., the 

US and Argentina, Argentine entities 

of a US-based multinational  group 

are not required to locally file CbC 

report for the fiscal year 2017. 
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