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Transfer pricing litigation environment in India has been evolving over a period of time. In 
recent past, Indian courts have provided judgment on complex Transfer Pricing related 
issues involving of Intangible related transactions. At the same time, it continues to provide 
useful guidance on fundamentals of transfer pricing laws in India. In this issue, we have 
covered one of the recent Tax Tribunal judgment on application of Comparable 
Uncontrolled Price Method considering the data / quotations published on Internet / stock 
exchange. The ruling suggest that only a reliable and authentic quotations having similar 
physical features of products, contractual terms, similar timing/ terms of delivery, etc can be 
considered as a valid comparable uncontrolled price. The key take away from this ruling is 
that, multinational companies are advised to give robust attention during the stages of 
transfer pricing documentation preparation in order to factor all such important guidelines.  

In this edition, under the India Updates, we bring you the guidance note released by CBDT, 
(apex Tax body in India) providing recommendations to tax authorities on how to deal with 
specified five types of rulings received from outside jurisdictions having regard to guidelines 
provided in BEPS Action 5.  

The Global Developments section covers key transfer pricing related developments in 
Australia, wherein draft guidelines have been issued for inbound distribution arrangement. 
The edition also covers, updates to Bulgaria and Egypt transfer pricing documentation 
requirement.  

We hope you find this newsletter useful and look forward to your feedback. You can write to 
us at skp.tp360@skpgroup.com. 

Warm Regards, 
The SKP Team 

http://www.skpgroup.com/
mailto:skp.tp360@skpgroup.com?subject=TP360%20-%20November%202018
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A. Judicial 
Pronouncements  

Suzuki Motorcycles India 
Private Limited1- Bright Line 
Test unsustainable for arm’s 
length determination 

Facts of the case   

The taxpayer is a subsidiary of Suzuki 

Motorcycles Co., Japan Associated 

Enterprise (AE) and engaged in the 

business of manufacturing 

motorcycles. AE is responsible for 

core marketing, and it also has 

granted rights to the taxpayer to use 

its trademarks and brands. Further, 

the taxpayer has incurred certain 

Advertising, Marketing and 

Promotion expenses (AMP) for its 

business operations.  

Approach of the tax authorities  

The Transfer Pricing Officer (TPO) has 

considered the incurring of AMP 

expenses as an international 

transaction on the grounds that AMP 

expenses incurred by a taxpayer 

created marketing intangibles for AE 

in India and the taxpayer is required 

to be compensated for the same. The 

TPO made an adjustment using 

Bright Line Test (BLT) wherein it 

compared the AMP expenses to sales 

ratio of taxpayer vis-a-vis that of 

comparable companies. The Dispute 

Resolution Panel (DRP) upheld the 

adjustment. 

The Ruling of the Income Tax 

Appellate Tribunal (ITAT) 

The ITAT deleted the above TP 

adjustment relying on Hon’ble Delhi 

High Court ruling in case of Maruti 

Suzuki India Ltd (being a 

manufacturing entity) (CIT 2016 381 

ITR 117 Del) which stated as below: 

 Application of BLT has no legal 
mandate and considering the 
excess of AMP expenses incurred 
beyond BLT as an international 
transaction is not warranted 

 Such incurring of expenses cannot 
be an international transaction in 
the absence of any material on 
record or any agreement/
arrangement with AE authorizing 
the taxpayer to incur such 
expenditure  

 The mere use of brand name of AE 
cannot lead to a conclusion that 
any AMP expenses incurred by the 
taxpayer are for the benefit of AE 

Further, since the AMP issue is 

pending for disposal before the 

Supreme Court for numerous other 

taxpayers, the matter is to be kept in 

abeyance until the decision is given 

by Supreme Court. Thus, ITAT has set 

aside the matter and restored to 

Assessing Officer (AO) until ruling is 

given by the Supreme Court. 
 

No penalty u/s 271G for non 
maintenance of segmental 
accounts for diamond 
jewellers - Interjewel Pvt 
Ltd2, Kiran Gems Private 
Limited3, Karp Impex Private 
Limited4 and Firestone 
International Private 

Limited5 

Facts of the case  

The taxpayers are engaged in the 

business of cutting and polishing of 

rough and polished diamonds. The 

taxpayers have benchmarked their 

international transactions using 

external Transactional Net Margin 

Method (TNMM). 

Approach of the tax authorities 

The TPO requested the taxpayer to 

furnish segmental profitability earned 

from Associated Enterprise (AE) vis-à-

vis Non-AE. The taxpayer attempted 

to segregate segment wise amounts 

of sales and purchases and expenses 

and submitted these details to the 

TPO. The TPO further asked the basis 

of segmental profitability which the 

taxpayer could not submit on account 

of non-possibility of maintaining the 

same on account of the peculiar 

nature of business of the taxpayer. 

The TPO/Assessing Officer (AO) 

initiated the penalty proceedings and 

levied penalty under section 271G for 

non-maintenance and non-furnishing 

of documents as required under law.  

The appellate authorities both 
Commissioner of Income-tax 
(Appeals) [CIT(A)], as well as Income 
Tax Appellate Tribunal (ITAT), deleted 
the penalty levied by the TPO / AO on 
account of following grounds: 

The TPO failed to consider the 

peculiar business and products of 

taxpayers where no two diamonds 

can be compared and thus, 

maintaining detailed segmental 

INDIA UPDATES 

1. ITA No. 476/Del./2015, AY 2010-11 

2. ITA No. 5628/ Mum/ 2016, AY 2011-12 

3. ITA No. 5626/ Mum/ 2016, AY 2011-12 

4. ITA No. 5627/ Mum/ 2016, AY 2011-12 

5. ITA No. 5304/ Mum/ 2016, AY 2011-12 
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profitability from AE and Non-AE is 

not possible. It is also not possible to 

identify which rough diamond got 

converted into a polished one, and 

out of which lot of diamonds was it 

picked up from. 

Further, TPO did not perform 

alternative benchmarking analysis to 

determine arm’s length price. 

ITAT has accepted the reliance placed 

by the assessee on rulings of ACIT vs. 

Dilipkumar V. Lakhi (ITA No 2142/

Mum/2017) and ACIT vs. 

Navinchandra Exports Private Limited 

(ITA No 6304/Mum/2016) where a 

similar decision was upheld. 

 

JSL Limited (Now known as 
Jindal Stainless Ltd)6- Market 
quotations from internet an 
“unreliable CUP”; average 
prices can be used for CUP if 
transactions are inter-linked 

Facts of the case  

The taxpayer is engaged in the 

business of manufacturing stainless 

steel. The taxpayer has entered into 

the transaction of export of goods 

with its AE based in Indonesia. This 

transaction is benchmarked using 

Comparable Uncontrolled Price (CUP) 

method. For the purpose of CUP 

analysis, sale transactions of 

Taxpayer with the Associated 

enterprises can be broadly 

categorized as under: 

6. ITA No 4249 / Del/2012, 4110/Del/2013 & 6337/
Del/2013  

Approach of the Taxpayer Approach of the tax authorities 

Category I  - Internal CUP 

Taxpayer sold same goods to AE as well as third parties. For 
the purpose of CUP analysis, the taxpayer compared month-
ly average sale price to AE with the corresponding monthly 
average sale price to third parties since transactions were 
inter-linked 

TPO benchmarked the transaction by rejecting monthly 
average prices and considering comparable price on same 
dates or nearest dates. 

  

  

Category II - Adjusted Internal CUP 

For the purpose of CUP analysis, the Taxpayer compared 
sale price to AE with sale price to third parties in previous 
years. 

The sale price to third party was adjusted for fall in the Nick-
el prices to the date of the transaction. Also, the Taxpayer 
discounted the comparable prices to the extent of 5% to-
wards bulk discount adjustment. 

The adjustment was computed basis the average price of 
Nickel for same period, available on ‘London Metal Ex-
change’. 

The TPO rejected the manner of adjustment proposed by 
the taxpayer in the comparable prices, especially, monthly 
‘average’ price and the ad-hoc bulk discount of 5%. 

  

  

  

Category III - External CUP 

For the purpose of external CUP analysis, Taxpayer com-
pared the sale price to AE with Chinese market quotations 
available on internet 

Chinese market quotations were rejected on following rea-
soning:  

 Differences in geography, quality of products manufac-
tured by Chinese manufacturers and the taxpayer 

 Actual data is required to perform a CUP analysis 

 Reliable and authentic quotations are required for CUP 
analysis, and quotations downloaded from the inter-
net cannot be considered as reliable 

 Similarity in physical features, quality, contractual 
terms, volumes traded, timing and terms of delivery, 
etc., are to be considered  

Finally, the TPO considered adjusted domestic sale price of 
Taxpayer to unrelated parties as CUP for benchmarking this 
Category of transaction. The TPO adjusted the domestic 
sale price to factor export license benefits, customs duty, 
freight etc. 
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Ruling of the ITAT 

As regards Category I transactions, 

the ITAT remanded back the matter 

to the file of TPO to assess if all 

transactions in a month are inter-

linked, so as to adopt monthly 

average prices. 

Similarly, as regards Category II 

transactions, the ITAT  has remanded 

the matter back to the file of TPO to 

ascertain Nickel component in the 

product, prices of Nickel on London 

Exchange, etc. to verify the 

comparability analysis. Further, the 

ITAT also rejected the ad-hoc 5% bulk 

discount adjustment as the Taxpayer 

was not able to produce any 

documentary evidences.  

Lastly, as regards Category III 

transactions, the ITAT upheld the 

approach of the tax authorities in 

rejecting the Chinese market 

quotations as CUP. 

B. Regulatory Updates 

CBDT recommends approaches 

to deal with rulings on BEPS 

Action 5 

India, being a G20 country, is 

committed to implementing the 

minimum standards laid down in Base 

Erosion and Profit Shifting (BEPS) 

project. One of the minimum standards 

that every participating country needs 

to follow is to ensure transparency 

framework for the spontaneous 

exchange of rulings under BEPS Action 

5.  

Rulings relating to preferential 

regimes 

There is a general tendency to set up a 

business in a jurisdiction having 

preferential regime even though 

substantial activities generating income 

are not actually performed in such 

jurisdictions. In such a case, wherein 

the ultimate or immediate parent is in 

India, or the foreign resident enters into 

a related party transaction with an 

Indian resident, the economic activity 

and corresponding income offered in 

India should be analyzed. 

Unilateral APAs or other cross-border 

unilateral rulings 

The Guidance note states that there 

should be no mismatch on both ends of 

a transaction and care has to be taken 

that there is no tax evasion by way of 

base erosion or profit shifting. 

Cross-border rulings providing 

downward adjustment of taxable 

profits 

The guidance note states that there 

should be no mismatch on both ends of 

the transaction and care has to be taken 

that there should be no tax evasion by 

way of base erosion or profit shifting. 

Permanent Establishment Rulings 

The Guidance note states that the cases 

wherein an ultimate or immediate 

parent company or Head office is in 

India or is an Indian PE, the rulings of 

the specific jurisdictions may be used to 

assess the appropriateness of the global 

profit earned by the Indian entity.  

Related party conduit rulings 

The Guidance note states that in cases 

where an immediate or ultimate parent 

or a related party which receives the 

ultimate benefit, is a resident in India, 

the information or structure of the 

same may be used to assess the 

appropriateness of the profit of the 

Indian entity. 
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GLOBAL DEVELOPMENTS 

Australia - releases draft 
practical guideline to 
address TP issues relating to 
inbound distribution 
arrangements 

The Australian Taxation Office (ATO) 

has released draft guidance 

explaining its compliance approach 

to inbound Australian distributors 

for the following activities: 

 distributing goods purchased 

from related foreign entities for 

resale, and 

 distributing digital products or 

services where the intellectual 

property in those products or 

services is owned by related 

foreign entities; 

The Taxpayers may use this 
guideline to:  

 Assess and mitigate the transfer 

pricing risk of its inbound 

distribution arrangement 

 Understand the compliance 

approach of the ATO and also 

type of analysis ATO is likely to 

use depending upon the risk 

profile 

Risk assessment framework of 

inbound distribution 

arrangements: 

 Risk assessment of inbound 

distribution arrangements for 

benchmarking purposes will be by 

comparing the profit outcome of 

the taxpayers with the profit 

markers  

 The ATO has developed a set of 

profit markers which will be 

based on the industry sector in 

which the taxpayer operates  

 The analysis of the profit 

performance of the taxpayer’s 

inbound distribution 

arrangements against these profit 

markers will be calculated on a 

five-year weighted average EBIT 

margin.  

 Risk assessment framework is 

made up of three transfer pricing 

risk zones – low, medium and 

high. Based on the risk 

categorization of the taxpayer, 

ATO may audit or seek 

clarifications from the taxpayers. 

Profit Markers for Risk 

Assessment 

Category High risk Medium risk Low risk 

General distributors < 2.1% 2.1% - 5.3% > 5.3% 

Life Science – I [distributors of life science products and performing 
dealing/marketing activities and logistics/warehousing activities] 

< 3.6% 3.6% - 5.1% > 5.1% 

Life Science - II (additional activities of regulatory approval, market 
access or government reimbursement activities) 

< 5.5% 5.5% - 8.9% > 8.9% 

Life Science – III [additional activities of specialized technical 
services] 

< 7% 7% - 10% > 10% 

Information and Communication Technology -I [distributors of ICT 
products and performing sales/marketing activities, pre/post sales 
services and logistics/warehousing activities] 

< 3.5% 3.5% - 4.1% > 4.1% 

Information and Communication Technology -II [additional activities 
of complex sales process, direct selling activities, large customer 
relationship management] 

< 4.1% 4.1% - 5.4% > 5.4% 

Motor vehicles < 2% 2% - 4.3% > 4.3% 
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Bulgaria – Publishes bill 
proposing mandatory 
transfer pricing 
documentation requirements 

On 5 November, Ministry of Finance 

Bulgaria published a proposal (for 

public consultation) for mandatory 

transfer pricing documentation 

requirements in Bulgaria. If adopted, 

the law would be applicable to 

transactions entered into on or after 

1 January 2019. Key highlights are as 

under: 

 Forms to be prepared:  

- Local File – To be prepared by 31 

March of the year following the 

year to which it relates. 

- Master file – To be prepared by 

31 March of the year after the 

preparation of master file.  

- Accordingly, for the year 2019, 

the deadline for local file and 

master file would be 31 March 

2020 and 31 March 2021 

respectively. 

 Local file would be required to 

prepare on satisfying either of the 

following conditions: 

- Annual net revenue exceeding 

16 million BGN;  

- Netbook value of assets exceeds 

8 million BGN as of 31 December 

of the prior year; 

- The threshold for related party 

transactions exceeds such as 

(BGN 400K for goods and BGN 

200K for intra-group services/ 

intangibles/ financial assets, 

BGN 2 million for loan 

transactions and BGN 100K for 

interest transaction). 

 If the quantum for related party 

transactions does not exceed 

above the threshold, a local file 

may not be prepared by the 

taxpayer. 

 Persons not liable to corporate 

income tax or alternative tax would 

be exempt from preparation of 

local file documents. 

 Transfer pricing documentation is 

required to be submitted only 

upon request of tax authorities. 

 The master file and the local file 

needs to be prepared each year, 

however, benchmarking study can 

be updated every three years.  

Updated transfer pricing 
guidelines in Egypt 

On 23 October 2018, Egyptian Tax 

Authority (ETA) updated the Egyptian 

Transfer Pricing Guidelines which 

were first issued in 2010 guidelines. 

Although Egypt is not an Organization 

for Economic Co-operation and 

Development (OECD) member, 

updated guidelines are mainly in line 

with OECD transfer pricing guidelines. 

New guidelines will be effective from 

FY 2018. Following are the key 

highlights: 

 ETA has introduced a three-tiered 

documentation approach which 

needs to be submitted annually as 

under: 

- Local file – within two months of 

filing the tax return 

- Master file – in line with the 

group ultimate parent’s tax 

return filing date  

- CbCR – within one year of the 

year-end to which the report 

relates  

 Thresholds for Country-by-Country 

Reporting (CbCR) is as under: 

- The Egyptian parent company of 

a multinational group with 

consolidated group revenue of at 

least EGP three billion (approx. 

Euro 145 million) is required to 

file a country-by-country report 

within 12 months from the 

closing of 2018 fiscal year.  

- Egyptian subsidiaries of the 

foreign multinational group will 

be subject to OECD threshold 

Euro 750 million and required to 

file a report with the jurisdiction 

in which the ultimate parent 

entity is resident. 

 There is no materiality/ threshold 

limit prescribed to maintain local 

file as well as master file transfer 

pricing documentation. 

 In addition to OECD prescribed 

methods, ETA also introduced 

guidelines on adoption of Global 

Formulary Apportionment Method 

 It is specifically mentioned in the 

regulations, to limit comparability 

search to Egypt region. If similar 

comparable could not be 

identified, the search can be 

extended to include the Middle 

East and Africa region. In the end, 

on failure to find suitable 

comparable, a global search can be 

made. 

 To reduce compliance burden on 

taxpayers, tax authorities have 

granted relief from annual 

benchmarking exercise by 

recommending that new search 

shall be undertaken every three 

years. Nonetheless, benchmarking 

analysis still needs to be updated 

annually. 

 APA program is introduced for the 

first time. Presently, ETA has 

decided to restrict applications to 

unilateral APAs only at this point.  
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